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WISCONSIN LEGISLATIVE COUNCIL
INFORMATION MEMORANDUM

Ferdon v. Wisconsin Patients Compensation Fund
(Medical Malpractice Liability Cap)

The Wisconsin -Supreme’ Court's July 14, 2005 dedision in the case of Ferdon v. Wisconsin Patients

Compensation -Fund, 2005 W\ 125 {2005) addresses the. issue of the constitutionality of the Wisconsin
statutes that place a doflar limit on noneconomic damages In medical malpractice cases. Statutes define
‘noneconomic damages” as “..moneys intended to compensate for pain and suffering; humiliation;
embarrassment, worry, mental distress; noneconomic effects of disabllity including loss of enjoyment of the
normal activities, benefits and pleasures of life and loss of mental or physical health, well-being or bodily
functions; loss of consortium, society and companionship; or loss of love and affection.” [s. 893.55 (4) (a), Stats.]

The statutes place a limit on noneconomic damages in medical malpractice cases of $350,000, adjusted annually
for infiation since 18985, Although the court’s opinion refers to the *$350,000 cap” for purposes of simplicity, and
this memorandum likewise does s0, the current inflation-adjusted amount of the cap is $445,755.

The Ferdon case was a medical malpractice action that arose as a result of a physician’s negligence that injured
Matthew Ferdon during birth. " As a result of the injury, Ferdon has a partially paralyzed: and deformed right arm. ]

A'jury awarded him $700,000 for noneconomic damages and $403,000 for future medical expenses.  However, -l -

because of the statutory cap on noneconomic damages, the amount of the noneconomic damage award was
reduced from $700,000 fo $410,322, which was the inflafion-adjusted amount in effect at that ime. The jury also
awarded his parents $87,600 for the personal care they will render until Matthew tums 18.

The Supreme Court struck down the statutory cap on noneconomic damages by a 4 to 3 vote. The court's
opinion consisted of four opinions, which are summarized in this memorandum: (1) a majority opinion by Chief
Justice Abrahamson; (2) a concurring opinion by Justice Crooks (joined by Justice Bufler); (3) a dissenting
opinion by Justice Prosser (joined by Justices Wilcox and Roggensack); and (4) a dissenting opinion by Justice
Roggensack {joined by Justices Wilcox and Prosser).

The majority opinion held that the cap violates the equal protection provision of the Wisconsin
Constitution, which states in part that “(a)ll people are born equally free and independent....” [Ar L, s. 1, Wis.
Const] Since the majority decided the case on this basis, it did not address the other state constitutional issues
raised by Ferdon. However, the concurring opinion also held that the cap violates the state constitufional
provisions on the right to a jury trial and the right to a remedy for injuries. [Art. I, ss. 5 and 9, Wis. Const.]

LEGISLATIVE OPTIONS

Some of the concerns that led the court to declare unconstitutional the statutory cap on
noneconomic damages in medical malpractice cases appear to be of such a nature that they can
be remedied through legislation. For example, the majority opinion raised the concern that
younger plaintiffs may have to live with pain and suffering over many decades, while older
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plaintiffs will not, yet both are subject to the same cap on damages. This concern might be
addressed, for example, by having a variable cap that is based on the life expectancy of a person
who is the same age and gender as the plaintiff.

Another concern in the majority opinion is that patients who have family members who also
received noneconomic damages from the same incident of malpractice have the cap reduced
since there is a single cap that covers all family members for the same incident. This concern
might be addressed by having separate caps for the patient and for each family member who
inecurs noneconomic damages.

One concern expressed in the majority opinion that does not appear to lend itself to a
legislative solution is that persons who incur damages above the cap, regardless of its level, will
not be fully compensated for those damages, while persons with damages below the level of the
~cap will be fully compensated. ' However, that is the nature of a cap. Regardless of its level

“someone wzth damages above that }evel wﬁl never be fully compensated. '

’I‘he cancumng opmma states that the current level of the cap is too low, but does not indicate
a cap in order to pass constitutional muster. However, that opinion does state that statutory
caps on noneconomic damages in medical malpractice cases can be constitutional. .

An alternative approach that the Legislature might consider is limiting noneconomic damages
to a percentage of economic damages.

Any legislation that is enacted to modify the caps on noneconomic damage will undoubtedly be
challenged in court and there is no guarantee that, even with substantial changes, the cap will
be upheld. Therefore, another option that the Legislature has is amending the Wisconsin
Constitution to speclfy that the . Legislature ‘may enact legislation that sets a cap on

‘noneconomic damages in medical malpractice cases. State constitutional amendments must =

be adopted by the Legislature in two consecutive sessions and then be approved by the voters
of the state in a referendum.

This discussion of options is not intended to be an exhaustive list of possible options.

SUMII_JJARY OF THE OPINIONS
MAJORITY OPINION

After reviewing the facts of the case, the court, through an opinion authored by Chief Justice
Abrahamson, addressed the question of whether the $350,000 cap on noneconomic damages
in medical malpractice cases is constitutional. The court initially observed:

This court has not held that statutory limitations on damages are
per se unconstitutional. Indeed, this court has recently upheld the
cap on noneconomic damages for wrongful death medical
malpractice actions. Just because caps on noneconomic damages
are not unconstitutional per se does not mean that a particular cap
is constitutional. [Ferdon, par. 16.]
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The court discussed the statutory provisions of ch. 655, Stats., which relates to medical
malpractzce by a health care provider. The court noted that primary malpractice coverage for
providers is $1,000,000 for each occurrence and $3,000,000 per policy year; damages above
those amounts are paid by the Patients Compensation Fund (since renamed the Injured
Patients and Families Compensation Fund; referred to in this memorandum as “the Fund™).
The court noted that s. 655.017, Stats., states thai the amount of noneconomic damages
recoverable by a claimant under ch. 655, Stats., for acts or omissions of a health care provider
that occur on or after May 25, 1995 are subject to the limits in s. 893.55 (4) (d) and (f), Stats,,
which set forth the inflation-adjusted $350,000 cap.

The court reviewed earlier decisions related to the issue, but held that they were inapplicable in
this case because none reached the central issue of constitutionality of the cap on noneconomic
damages in medical malpractice cases. One of the decisions discussed was a 2004 Wisconsin
Supreme  Court - decision that rejected an equal protection challenge to the noneconomic
damages cap in’ ‘wrongful death actions.’ [Maunn v. Hall; 2004 WI 100, 274 Wis. 2d 28, 682 _
N.W.2d 866.] The court also d;scussed a 1695 Wisconsin Supreme Court decision that held
that retroactive .application of ‘a cap ‘on noneconomic damages in malpractice cases was
unconstitutional but noted that that case did not directly determine the constitutionality of the
cap itself. [Martin v. Richards, 192 Wis. 2d 156, 531 N.W.2d 70 (1995).]

The court then discussed the level of scrutiny that it would apply to determine whether the cap
on noneconomic damage awards violates the equal protection guarantees of the Wisconsin
Constitution.,  Generally, in reviewing a statute to determine whether it violates equal
protection guarantees, a court determines whether there is a rational basis for the distinction
in the statutes. However, if a statute interferes with the exercise of a fundamental right or
operates to the disadvantage of a suspect class (e.g., race), the court uses a strict scrutiny
axxalys:ts ‘The court stated that it would apply a ranonal ‘basis test'to the statute in question, -
since- the malpractice statutes do not ‘deny any fundamental right or involve a suspect
classification. [Ferdon, pars. 65 and 66.] However, the court also referred to the level of
scrutiny as “rational basis with teeth” or “meaningful rational basis.” [Ferdon, par. 80.]

The court observed that a person challenging a statute on equal

E;Z?;;;;;ﬁjfﬁfg ?;r::umed protection grounds under the rational basis level of scrutiny
constitutional and a challenger bears a heavy burden in overcoming the presumption of
l‘ﬁ&iﬁﬁﬂiﬂﬁﬁ g?oist:t“te constitutionality that is afforded to statutes. The court stated
reasonable doubt. [Ferdon, par. that all legislative acts are presumed constitutional and a
68] challenger must demonstrate that a statute is unconstitutional

beyond a reasonable doubt. {Ferdon, par. 68.]

The court expressly stated that it was not addressing the additional constitutional challenges
based on a right to a jury trial and a right to a remedy under the Wisconsin Constitution, but
noted “..the $350,000 cap on noneconomic damages may implicate these constitutional
rights.” {Ferdan, par. 69.]

The court found that in imiting economic damages in malpractice actions, the statutes create a
number of classifications and sub-classifications. The main classification involved in the
statute is between those who suffer over $350,000 in noneconomic damages and
those who suffer less than $350,000 in noneconomic damages. Less severely injured
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victims with $350,000 or less in noneconomic damages receive their full damages, while
severely injured victims with more than $350,000 in noneconomic damages receive only part
of their damages. The court also noted that a main sub-classification is created by
the statutes since a single cap applies to all victims of a malpractice occurrence
regardless of the number of victims and claimants. Therefore, the total award for the
patient’s claim for noneconomic damages, such as pain and suffering and disability, and the
claims of the patient’'s spouse, minor children, or parents for loss of society and
companionship, cannot exceed $350,000. Because of this, classes of victims are created
depending on whether the patient has a spouse, minor children, or a parent.

The court identified the Legislature’s objectives for enacting the $350,000 cap. In the 1975 law
that created the malpractice liability chapter, the Legislature set forth 11 findings. The court
summarized the }egxslatwe objectives as follows: (1) ensure adequate compensatwn for
victims; (2) enable insurers to charge lower malpractice premiums by reducing the size of
awards; (3) keep the Patients Compensation Fund’s annual assessment to health care providers
ata low rate and protect the Fund’s financial status; (4) reduce overall health care costs for
consumers of health care by lowering malpractice premiums; and (5) encourage health care
providers to practice in Wisconsin, including the related objectives of avoiding the practice of
defensive medicine and retaining malpracﬁce insurers in Wisconsin,

The court addressed whether a rational relationship exists between the
legislative objective of compensating victims fairly and the
classification of medical malpractice victims into two groups--those
who suffer noneconomic damages under $350,000 and those who

The court siated
that no rational

- 'treating the most
seriously injured
patients of
medical
malpractice less
favorably than
those less
serfously injured.

hasis exists for

suffer noneconomic damages over $350,000. The court noted that
young pcople are most affected by the $350,000 cap on

noneconomic..damages, not only. . because they suffer a -

disproportionate share of serious injuries from mal;)racuce,-a.
but because they can expect to be affected by those injuries
over a 60-year or 7o-year life expectancy. The court stated that
no rational basis exists for treating the most seriously injured patients
of mediecal malpractice less favorably than those less seriously injured.
Tt also stated that no rational basis exists for forcing the most severely
injured patients to provide monetary relief to health care providers and
their insurers. It therefore concluded that a rational relationship does
not exist between the classifications of victims in the $350,000 cap and
the legislative objective of fairly compensating victims of malpractice.

The court stated that the Legislature’s decision fixing a numerical cap must be accepted unless
the court can say that “..it is very wide of any reasonable mark.” [Ferdon, par. 111.] For
reasons set forth in the opinion, the court concluded that the $350,000 cap is unreasonable
and arbitrary because it is not rationally related to the legislative objective of Jowering
malpractice premiums. The court cited studies that were noted in the Martin decision
mentioned above, showing that a cap has an insignificant, if any, effect on malpractice costs. It
referenced an indication by the Commissioner of Insurance that a number of factors affect
malpractice premiums and that it would be difficult to draw any conclusions from premium
numbers based solely on the enactment of the 1995 cap. Although the court noted that the
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Commissioner of Insurance mentioned that rate stability could be dramatically impacted for
both the Fund and primary insurers if the cap were removed, the court also stated that insurers
do not face the possibility of unlimited noneconomic damages because their lability is limited
to $1,000,000 per occurrence and $3,000,000 per year.

The court cited a General Accounting Office (GAO) study that concluding that malpractice
claims payments against all physicians between 1996 and 2002 tended to be lower and grow
less rapidly in states with noneconomic damage caps. However, it also noted that GAO stated
the differences in both premiums and claims payments are affected by multiple factors in
addition to damage caps, including state premium rate regulation, level of competition among
insurers, and interest rates and income returns that affect insurers’ investment returns.

The court found that the Fund has operated and been fiscally sound when there were no caps
on noneconomic damages, when there was a $1,000,000 cap on noneconomic damages, and
since 1995 when there has been an inflation-adjusted $350,000 cap. . [Ferdon, par. 144.] The
$1,000,000 cap was in effect from 1986 until it sunsetted in 1991, and a new $350,000 cap was
not enacted until 1995. [An earlier $500,000 cap on malpractice awards was created in 1975,
but was contingent on the Fund dropping below a certain dollar level, which never occurred.]
In summary, the court stated that the Fund has flourished both with and without a
cap, and therefore the rational basis standard requires more to justify the
$350,000 cap as rationally related to the Fund’s fiscal condition. [Ferdon, par. 158.]

In addressing the legislative objective of lowering overall health care costs for consumers, the
court noted that medical malpractice premiums are an exceedingly small portion of overall
health care costs. It observed that the direct cost of medical malpractice insurance is less than
1% of total health care costs. Therefore, it concluded:

Accordingly, ‘there is no objectively reasonable basis to
conclude that the $350,000 cap justifies placing such a
harsh burden on the most severely injured medical
malpractice victims, many of whom are children. [Ferdon,
par. 165; emphasis added.]

With regard to the issue of physician migration, the court stated that studies indicate that caps
on noneconomic damages do not affect this migration. For example, the court cited the Office
of the Commissioner of Insurance’s reports on the impacts of the 1995 law that established the
$350,000 cap and observed that the reports do not atiribute either the increases or decreases
that occurred in the various years in the number of health care providers to the 1995 law, much
less to the $350,000 cap. Therefore, the court concluded that the $350,000 cap is not
rationally related to the objective of ensuring quality health care by creating an environment
that health care providers are likely to move into or less likely to move out of. It stated:
“(he available evidence indicates that health care providers do not decide to
practice in a particular state based on the state’s cap on noneconomic damages.”
[Ferdon, par. 171; emphasis added.]

The court noted that there is anecdotal support for the assertion that doctors practice defensive
medicine, but found an accurate measurement of the extent of this phenomenon is virtually
impossible. It cited the finding of three independent, nonpartisan governmental agencies that
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defensive medicine cannot be measured accurately and does not contribute significantly to the
cost of health care. It held that the evidence does not suggest that a $350,000 cap is rationally
related to the objective of ensuring quality health care by preventing physicians from practicing
defensive medicine.

In conclusion, the court held that the challengers of the statute have met their burden and
demonstrated that the $350,000 cap in the statutes is unconstitutional beyond a reasonable
doubt. It held that the cap violated the equal protection guarantees of the Wisconsin
Constitution and therefore it did not need to address the other state constitutional challenges.

CONCURRING OPINION

While the eoncurri:ag opinion by Justice Crooks, joined by Justice Butler, stated that it joined
the . majority opinion and its holding that the $350,000 cap on noneconomic medical
' malpraetwe damages violates the equa} proteetlon guarantees of the State Constitution, the: .
concurnng oplmen also stated o '

T wnte separately, however to emphasize that statutory caps on
noneconomic damages in medical malpractice cases, or statutory
caps in general, can be constitutional. While the majority states
that this case does not take issue with the constitutionality of all
statutory caps, see majority op., par. 13, I want to stress that such
caps can satisfy the: requirements of the Wisconsin Constitution.
[Ferdon, par. 189.]

The opinion went on to state that the legislative objectives, when reviewed in accord with a
rational basis test, provide insufficient Justlﬁeatmn for that cap under the equal protection:

~ clause, and also that the $350,000 cap is “too low™ to satxsfy the right to a jury tnal and the -

right to a remedy, guaranteed by art. I, ss. 5 and g of the Wisconsin Constitution.

The concurring opinion observed that the history behind the

The concuring Legislature’s settmg of caps for noneconomic damages in
opinion stated that malpractice actions “...demonstrates arbitrariness, and leads
“(it seems as if to a conclusion that a rational basis justifying the present cap
?if@%ﬁa& e was, and is, lacking.” [Ferdon, par. 190; emphasis added.] The
ferivhiag i opinion noted that the caps have changed from no cap, to $1,000,000,

back to no cap, and finally to $350,000 over the course of 20 years. The

concurring opinion stated that “(i)t seems as if the $350,000 figure was
plucked out of thin air.” [Ferdon, par. 191.]

The concurring opinion raised the question if $1,000,000 was the appropriate figure for the
cap in 1986, how can a $350,000 cap satisfy the constitutional requirements nine years later?

The concurring opinion concluded:

In sum, 1 conclude that this particular cap on noneconomic
damages, set arbitrarily and unreasonably low by the legislature,
violates Article 1, Section 1, as well as Article I, Section 5 interpreted
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in conjunction with Article I, Secton ¢, of the Wisconsin
Constitution.

‘Wisconsin can have a constitutional cap on noneconomic damages
in medical malpractice actions, but there must be a rational basis so
that the legislative objectives provide legitimate justification, and
the cap must not be set so low as to defeat the rights of Wisconsin
citizens to jury trials and to legal remedies for wrongs inflicted for
which there should be redress. [Ferdon, pars. 195 and 196.]

- DISSENTING OPINION

The dissenﬁng opinion by Justice Prosser stated that Matthew Ferdon suffered a life-
changing injury to his arm at birth as a result of medical malpractice and that he deserves fair
compensation. Tt noted that years ago, the Legis}ature established a patient’s compensation
system, including mandatory health care provzder insurance and a Patients Compensation”
Fund. It stated that to stabilize lability costs in this guaranteed payment system, the
Legislature capped noneconomic damages ..that compensate a patient for such
unquantifiable harms as pain and suffering.” [Ferdon, par. 200.]}

This court is not meant to The dissenting opinion went on to state that some members of the

function as a “super- court, irrespective of what they say, believe that all caps on
iegisiature,” constantly noneconomic damages are unconstitutional. It cited the concurring
xﬁoﬁﬁ’:ﬁ‘gﬁﬁg poliy 1 opinion that contended that some damage caps are constitutional,
legisiature and governor, but not the caps set by the Legislature in this case. The dissent

[Ferdon, par. 204.] stated: (t)his court is not meant to function as a “super-legislature,”

~and governor. [Ferdon, par. 204.]

The dissenting opinion concentrated on three issues: (1) the majority’s adoption of a “rational
basis with teeth” standard, which the dissent characterized as intermediate scrutiny without an
articulation of the factors that trigger it; (2) the broad sweep of the majority’s rationale in
relation to the narrow issue before the court; and (3) the majority’s conclusion that the
Legislature had no rational basis for enacting the malpractice noneconomic damage cap.

The dissenting opinion first disagreed with the majority’s ultimate determination of the
applicable level of scrutiny. It noted that the majority stated it was using the rational basis test,
but also mentioned “rational basis with teeth” and “meaningful rational basis.” The dissent
contended that perfection is not required and that the rational basis test “does not require a
statute to treat all persons identically, but it mandates that any distinction must have some
relevance to the purpose for which the classification is made.” [Ferdon, par. 216, citing
Doering v. WEA Ins. Group, 193 Wis. 2d 118, 532 N.W.24d 432 (1995).] The dissent observed
that in Wisconsin, until today, there was only one rational basis test and that now there are
iwo,

The dissent next objected to “...the exceedingly broad scope of the majority’s rationale, in light
of the narrow issue before us.” [Ferdon, par. 224.] It noted that the majority held that the cap
violates equal protection because persons who suffer the most injuries will not be fully

- constant}y second~guessmg the policy- chmces made by. the iegzslature =
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compensated for their noneconomic damages, while those who suffer relatively minor injuries
with lower noneconomic damages will be fully compensated. The dissent cbhserved:

Such a statement would be true of any cap on damages. All caps
have that effect. [Ferdon, par. 225.]

For example, the dissenting opinion cited the statute that limits damages against state
employees to $250,000. The dissenting opinion strongly disagreed with the majority’s
conclusion that the Legislature did not have a rational basis to enact the noneconomic damages
cap.

The dissenting opinion also criticizes the majority’s attack on the effectiveness of noneconomic
damage caps anywhere and its conclusion that no such cap has had any effect at all on any of
the five legislative objectives summarized in the majority opinion:

* The breadth of this holding is staggering. It means that, contrary to
the majority’s narrow statement of the issue, it will be very difficult
for Wisconsin legislators to re-enact a cap on noneconomic
damages in the future. The majority has attempted to insulate its
ruling from legislative reaction and redress by making its ruling so
broad. [Ferdon, par. 236.]

The dissenting opinion stated that the cap: (1) helps ensure adequate compensation at a
reasonable cost; {2) reduces the size of malpractice awards, thereby reducing premiums; (3)
protects the financial status of the Patients Compensation Fund and keeps annual provider
assessments to a reasonable level; (4) reduces the overall cost of health care; and (5)

- encourages providers to stay in Wisconsin and reduces the practice of defensive medicine. In
“support of its statement that the cap protects the Fund’s financial status, the dissenting opinion .

notes that the Fund had deficits prior to the 1986 enactment of the $1,000,000 cap on
noneconomic damages, and that three years after enactment of that cap, the deficits began to
decrease. It then shows that three years after the passage of the 1995 law that enacted the
$350,000 cap, the Fund began to show accounting surpluses.

With regard to the issue of physician retention in Wisconsin, the dissenting opinion states that
the cap encourages health care providers o remain in Wisconsin. It states as follows:

Wisconsin is not in a medical malpractice crisis because the
legislature has addressed it through tort reform. By undoing the
work of the legislature, the majority will drag Wisconsin back into
the crisis. It is disingenuous to claim that Wisconsin is not
experiencing a physician migration problem and use that as a
reason to get rid of the cap, when the cap is one reason that
Wisconsin has no migration problem at this time. [Ferdon, par.

294.]

On this issue, the dissenting opinion cites a federally commissioned study that concluded that
states with a cap average 24 more physicians per 100,000 residents than states
without a cap. This means that states with a cap have about 12% more physicians per capita
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than states without a cap. The dissenting opinion states that the Legislature “...unquestionably
had a rational basis to conclude” that the noneconomic damage cap would both keep
physicians in Wisconsin and reduce the practice of defensive medicine, [Ferdon, par. 308.]

The dissenting opinion summarized by stating that in 1995, the
it stated that “(t)he Legislature approved comprehensive medical malpractice reform and
gggfg"gﬁ;‘ie that over the past decade, “it has been very successful.” It also stated
;eggsiatu?&n ' that upon reviewing validly enacted legislative acts, the court is

| IFerdon, par. 314.] supposed to recognize that it is the Legislature’s function, not the
court’s, to evaluate studies and reports. It stated that “(Hhe court

should not second guess the legislature.” [Ferdon, par. 314.]
DISSENTING OPINION

The dzssenﬁng opzmon by Justzce Roggensack i)egan by stating that a statute that is
challenged on equal protection grounds is presumed to be constitutional, and that any doubt
about the constitutionality is to be resolved in favor of upholding its conshtutmnahty A party
challenging a statute’s constitutionality must demonstrate that the statute is unconstitutional
beyond a reasonable doubt. In citing an earlier decision of the court, the dissenting opinion
observed:

We recognized that legislatively chosen classifications are matters
of line-drawing that might not be precise and that at times can
produce some inequities, but that our goal was simply to determine
whether the statutory scheme advances a stated leglslaﬁve ObJE’.CHVB
or an objective that the Iegxslatum may have had in passmg the
statu,te {Ferdon par. 326} S

In c1tmg earher deczsmns, the dxssentmg oplmon stated that under the rational basis test,
which has been used for more than 30 years, a classification that is part of a legislative scheme
will pass the test if it meets the following five criteria:

(1) Al classifications must be based upon substantial distinctions which make one
class really different from another. :

(2) The classification adopted must be germane to the purpose of the law.

(3) The classification must not be based upon existing circumstances only. [It must
not be so constituted as to preclude addition to the numbers included within the
class.]

(4) To whatever class a law may apply, it must apply equally to each member thereof.

(5) That the characteristics of each class should be so far different from those of other
classes as to reasonably suggest at least the propriety, having regard to the public
good, of substantially different legislation. [Ferdon, par. 327.]
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The dissenting opinion stated that applying the five-step rational

The dissenting opinion stated basis test, it concluded that the cap on noneconcmic damages has

that applying the five-step a rational basis and therefore does not violate the plaintiffs right
iﬁ%ﬁgﬁiﬁ‘; on to equal protection of the law. The dissent noted that when the
N ——— aamag(f; hasa Legislature _epactgd the chapter of the statutes relating to medical
rational basis and therefore malpractice, it made 11 specific findings about its reasons for doing

g‘;ﬁ?gt violate the plaiuiffs | 50 and that these findings are entitled to great weight in the court’s
et T pro consideration of whether a statute has a rational basis. It noted

that the majority opinion, in summarizing the 11 legislative
findings into five objectives, omitted some of the legislative
findings and their content.

The dissenting opinion stated that the cap is rationally related to the Legislature’s goal of

-reducing the size of medical malpractice verdicts and settlements, so that the premiums for
medieal ‘malpractice will be contained. It stated that in moving toward this goal, the
Legislature made a rational policy choice that some victims of medical malpractice would not-
receive all of their noneconomic damages for the public good and that is a choice that any cap.
will have to make, no matter what the amount. It noted that the Legislature made this.
choice as part of a comprehensive plan that “fully compensated all victims of
medical malpractice for all the other damages they sustained.” [Ferdon, par. 331,
underlining in original text.}

The dissenting. opinion criticized the concurring opinion which joins in striking down the
noneconomic damages cap statute, but says that a cap in some higher amount might be
constitutional. The dissenting opinion also asked if the cap (which is now $445,755) is too low,
what is high enough and who gets to determine that? =~ .

The dissenting opinion also criticized the majority opinion for conducting a “mini-trial” to find - :
facts that it then uses to say that reasons that the Legislature set out are not borne out by the
evidence it has examined. The opinion stated that the majority conducts its trial without the
benefit of witnesses, without giving each of the parties an opportunity to submit relevant
evidence, and “conveniently ducks evidence that does not fit with its conclusion.” [Ferdon, par.
346.] It stated that the process the majority employs gives no weight to the legislative findings,
which are supposed to be given great weight by the court. It also stated that it does not give the
benefit of any doubt to the Legislature, as the court should do if it is to accord the Legislature
the respect of a co-equal branch of government.

CONCLUSION

The majority opinion in Ferdon held that Wisconsin’s statutory cap on noneconomic damages
in medical malpractice cases violates the equal protection provision of the Wisconsin
Constitution. Because it decided the case on this ground, it stated that it was unnecessary 1o
address the plaintiffs other state constitutional challenges to the statute. However, the
concurring opinion stated that the statute also violates the state constitutional provisions
granting the right to a trial by jury and the right to a remedy.

The Legislature could consider two options to address the court’s concerns: (1) legislation; and
(2) a state conpstitutional amendment. Although legislation might address some of the court’s



concerns, there is no guarantee that modifying the statute will satisfy enough of the court’s
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concerns to allow a new statute to pass constitutional muster.

The memorandum was prepared by Richard Sweet, Senior Staff Attorney, on July 26, 2005.
The information memorandum is not a policy statement of the Joint Legislative Council or its
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Statutory History
» 1975: Chapter 37, Laws of 1975 creates Chapter 655 of the Wisconsin

Statutes; awards are limited to $500,000 if the Fund’s assets fall below
certain levels.

¢ 1986 to 1991: Non-economic damages are limited to $1,000,000.

» 1995 to 2005: Non-economic damages are limited to $350,000, adjusted for
yearly inflation.

Legislative Findings (supporting Chapter 37, Laws of 1975, § 1)

(1) The Iegislature finds that:

{a} The number af suits and claims for. damages arising from
' professional patient care has increased tremendously in the past
several years and the size of judgments and settlements in
connection therewith has increased even more substantially;

(b) The effect of such judgments and settlements, based frequenﬂy on
newly emerging legal precedents, has been to cause the irisurance
industry to uniformly and substantially increase the cost and limit
the availability of professional liability insurance coverage;

(c) These increased insurance costs are being passed on to patients in
the form of higher charges for health care services and facilities;

(d) The increased costs of providing health care services, the increased
incidents of claims and suits against health care providers and the
size of such claims and judgments has caused many habzhty
insurance companies to withdraw completely from the i msuring of
health care providers;



(e} The nising number of suits and claims is forcing both individual
and institutional health care providers to practice defensively, to
the detriment of the health care provider and the patient;

(f) As a result of the current impact of such suits and claims, health
care providers are often required, for their own protection, to
employ extensive diagnostic procedures for their patients, thereby
increasing the cost of patient care;

(g) As another effect of the increase of such suits and claims and the
costs thereof, health care providers are reluctant to and may
decline to provide certain health care services which mjght be
helpful but in themselves ﬁntaﬂ some nsk of patlent injury;

(h) The cost and the difﬁculty in obtaimng msurance for health care
providers discourages and has dw{:ouraged young physicians from
entering into the practice of medicine in this state;

(i} Inability to obtain, and the high cost of obtaining, such insurance
has affected and is likely to further affect medical and hospital
services available in this state to the detriment of patients, the
public and health care providers;

_(]) Some health care providers have curtailed or ceased, or may

- further curtail or cease, their practzces because of the
‘nonavailability or high cost of professional liability insurance; and

(k) 1t therefor appears that the entire effect of such suits and claims is
working to the detriment of the health care provider, the patient
and the public in general.

Selected Court Challenges to Chapter 655

State ex rel. Strykowski v. Wilkie, 81 Wis. 2d 491, 261 N.W.2d 434 (1978]).
The Wisconsin Supreme Court concluded that Chapter 655 does not violate
equal protection or due process guarantees, does not constitute an unlawful
delegation of judicial authority, and does not impair a malpractice
claimant’s right of trial by jury.

Rineck v. Johnson, 155 Wis. 2d 659, 456 N.W.2d 336 (1990). The Wisconsin
Supreme Court held that the $1,000,000 cap superceded the lower cap for
wrongful death where the death resulted from medical malpractice.

Martin v. Richards, 192 Wis. 2d 156, 531 N.W.2d 70 {1995). The Wisconsin
Supreme Court held that a retroactive application of the $1,000,000



statutory cap on non-economic damages in medical malpractice cases does
not violate substantive due process.

Jelinek v. St. Paul Fire & Casualty Ins. Co., 182 Wis. 2d 1, 512 N.W.2d 764
(1994). The Wisconsin Supreme Court held that, in light of the sunset of
the $1,000,000 statutory cap, recovery of non-economic damages in medical
malpractice cases involving death was unlimited.

Czapinski v. St. Francis Hosp., Inc., 2000 W1 80, 236 Wis. 2d 316, 613
N.W.2d 120. The Court of Appeals held that the statutory cap on non-
economic damages in wrongful death medical malpractice cases, Wis. Stat.
§ 893.55(4}(f), does not violate the equal protection clause of the Wisconsin
Constitution.

Guzmanv. St. Francis Hosp., Inc., 2001 WI App 21, 240 Wis. 2d 559, 623
N.W.2d 776. The Court of Appeals, in three separate opinions, held that the
statutory cap on non-economic damages in Wis. Stat. 88 655.017 and
893.55(4)(d) is constitutional and does not violate the right to a trial by jury,
the right to a remedy clause, substantive due process or the doctrine of
separation of powers.

Maurin v. Hall, 2004 WI 150, 274 Wis. 2d 28, 682 N.W.2d 866. The
Wisconsin Supreme Court held that the cap on non-economic damages in
wrongful death medical malpractice cases does not violate the equal

~_protection clause. '

Ferdon v. Wisconsin Patients Compensation Fund, 2005 WI 125, 701 N.w.2d
440. The Wisconsin Supreme Court held the statutory cap on non-
economic damages in medical malpractice cases violates the equal
protection clause of the Wisconsin Constitution.
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MYTH:

Medical malpractice costs are a substantial factor in driving
up health costs.

REALITY:

Medical malpractice expenses are a tiny part of total health
care spending.

EVIDENCE

Overall tort expenditures are less than the cost of medical injuries. Total national
costs (lost income, Jost household production, disability and health care costs} of negligence in
hospitals are estimated to be between $17 billion and $29 billion each year.” Awards, legal costs
and insurance cost an estimated $6.5 billion, or 0.46 percent of total health care spending in
2001.2 This is at least three to four times less than the cost of medical negligence to society.

Malpractice insurance costs amount to only 3.2 percent of the average
physician’s revenues. According to experts at the Medicare Payment Advisory Commission
{MedPAC), liability insurance premiums make up just a tiny part of a physician’s expenses and
have increased by only 4.4 percent over the past year.” The increase in this expense is noticeable
primarily because of the decreases in reimbursements that doctors are receiving from HMOs and
government ; health programs.

'Ma!pract:ce msurance costs have rtsen at half the rate of medicai mﬂatton, :
debunking the myth of “ out-of-control juries.” While medical costs have increased by
113 percent since 1987, the total amount spent on medical malpractice insurance has increased
by just 52 percent over that time—IJess than half of medical services inflation.®

Government data show that medical malpractice awards have increased at a
slower pace than either malpractice premiums for doctors or health insurance
premiums for consumers. According to the federal government’s National Practitioner Data
Bank, the median medical malpractice payment by a physician to a patient rose 35 percent from
1997 to 2000, from $100,000 to $135,000.° But during the same time, the average premium for
single health insurance coverage has increased by 39 percent.® Malpractice claim payout
increases have actually slowed to 1.6% a year from 2000 to 2003 — below the rate of inflation.”

' To Err is Human; Building a Safer Health System, Institute of Medicine, National Academy of Science 1999,

* Gerald F. Anderson, et al., “Health Spending In The United States And The Rest Of The Industrialized World,”
Health Affairs, Vol. 24, Issue 4, 903-914, July-August 2005,

* Official Transcript, Medicare Payment Advisory Commission, Public Meeting, December 12, 2002.

* Office of the West Virginia Insurance Commission, Medical Malpractice: Report on Insurers with over 3%
Moarket Share (November 2002)

® National Practitioner Data Bank Annual Reports, 1997 through 2001.

¢ Kaiser Family Foundation and Health Research and Educational Trust, Employer Health Benefits Surveys, 1998-
2002; National Practitioner Data Bank Annual Reports, 1997 through 2001,

? Chandra, Amitabh, “The Growth of Physician Medical Malpractice Payments: Evidence From The National
Practitioner Data Bank,” Health Affairs, Vol. 24, lssue 3, W5-240-249, May-June 20035,



So-called “defensive medicine” is a red herring. Only a small percentage of diagnostic
procedures — “certainly less than 8 percent” — are performed because of a concern about
malpractice liability.* The General Accounting Office (GAQ) found that (1) some defensive
medicine is good medicine, (2) managed care discourages bad defensive medicine, and (3)
doctors do defensive medicine because they ‘make money from defensive medicine.’

Ferdon Decision

9126 One reason that the cap does not have the expected impact on medical malpractice
insurance premioms may be that a very small number of claims are ever filed for medical
injuries, and even fewer of any eventual awards are for an amount above the cap. (Footnotes
omitted) '

9127 Articles and studies, including a General Accounting Office study, indicated that in 1984,
57% to 70% of all claims resulted in no payment to the patient. Wisconsin statistics are similar.
Accerdmg to information derived from the Office of Medical Mediation Panels, from 1989
through 2004 a little more than 10% of the. claims filed resulted in verdicts, with only about 30%
of those favorable to the plamtxffs In 2004, out of the 23 medical malpractice verdicts in
Wlsconsm {}nly four were in favor. of the piamtszs (Footnotes omitted)

17 128 Victims of medical malpracnce with valid and substantial claims do not seem to be the
source of increased premiwms for medical malpractice insurance, vet the $350,000 cap on
noneconomic damages requires that they bear the burden by being deprived of full tort
compensation. (Footnote omitted)

€129 Based on the available evidence from nearly 10 years of experience with caps on
noneconomic damages in medical malpractice cases in Wisconsin and other states, it is not
reasonable to conclude that the $350,000 cap has its intended effect of reducing medical
malpractice insurance premiums. We therefore conclude that the $350,000 cap on noneconomic
- damages in medical malpractice cases is not ratwnaliy related to the }egzslaﬂve objectzve Gf

- lowering medzc:ai malpracnce msurance premiums.. (Footnote omitted)

4174 Three independent, non-partisan governmental agencies have found that defensive
medicine cannot be measured accurately and does not contribute significantly to the cost of
health care. (Footnote omitted.)

Y175 The evidence does not suggest that a $350.000 cap on noneconomic damages is rationally
related to the objective of ensuring quality health care by preventing doctors from practicing
defensive medicine, We agree with the non-partisan Congressional Budget Office’s finding that
evidence of the effects of defensive medicine was “weak or inconclusive.” (Footnote omitted.)

¥ Office of Technology Assessment, Defensive Medicine and Medical Malpractice, OT A-H602Z pg. 74 (luly 1994),
* GAD-03-836, “Medical Malpractice and Access to Health Care,” pgs. 26-27, August 2003.



MYTH:

Wisconsin's high health costs are caused by numerous medical
malpractice claims.

REALITY:

There is no medical malpractice crisis in Wisconsin.

EVIDENCE

Expansion Magazine has rated Wisconsin’s malpractice costs as the lowest in the
nation, just 39 cents out of each $100 spent on health care.”™ The national average is
46 cents for every $100. Meanwhile, Wisconsin health insurance premiums are rated second
‘highest in the nation. There is no correlation between malpractice costs and health care costs.

In Wisconsin, a state with 5.5 million people, only 240
medical negligence claims were filed in 2004 with the I
Medical Mediation Panels. That is one claim for every 49th n US

22,916 Wisconsin citizen.’
The frequency of

Betwqen 1995:-2095, W}_mn the cap was in effect, there were awards in Wisconsin
only nine verdicts in which the jury awarded more than the ank 49th lowest out of
cap amount to an injured patient.’? The total amount of r

money that was denied to the nine people because of the the 50 states on a per-
cap was just over $10 million, about $1 million per year. capita basis, with only
‘That comes to 18 cents per person in Wisconsin the state of Alabama
per year. lower.

If you compare the actual dollars, in 2003 Wisconsin Source: National Practitioners
doctors were spending less money on medical malpractice Databank Reports 1992-2002.
insurance than they did in 1989 — $118 to $112.5

million.?

According to the National Practitioners Data Bank, in 2003 Wisconsin was the
third lowest state in the number of doctors, per 1,000 doctors, for whom claims
were paid to injured patients.'® This demonstrates that many people injured by medical
negligence in Wisconsin go uncompensated. Nor was that ranking due to the cap. Wisconsin was
the third lowest state for the number of payments per 1,000 doctors in both 1994 and 1995,
before the cap took effect.’”

% prom the Wisconsin Insurance Report, Office of the Commissioner of Insurance, Years 1987-2002.

1 Randy Sproule, Medicai Mediation Panels,

E Information obtained from Randy Sproule, Medical Mediation Paneis.

5 From the Wisconsin Insurance Report, Office of the Commissioner of Insurance, Years 1989 & 2003,
4 2004 National Practitioner Data Bank Annual Report.

¥ 1009 National Practitioner Data Bank Annual Report,



Medical malpractice costs are a drop in the bucket compared to health care costs in Wisconsin.
In 2003, Wisconsinites spent an estimated $28.8 billion on health care costs compared with
$112.5 million for medical malpractice costs.'®
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Insurers of health care providers thrive in Wisconsin, Wisconsin medical malpractice insurers
had the lowest loss ratios (the peromtage of each premium dollar spent in paying claims and claim
expenses) in the country inn 2002." Physicians Insurance Company of Wisconsin, Wisconsin’s largest
malpractice insurer, has seen its assets increase by $92 million ffom 2001 10 2004."® 1t paid dividends to its
stockholders averaging over $833,000 per year ffom 1999 through 2002. "% 1t 2003 report to the Office of
the Commissioner of Insurance showed that it earned premiums of over $37 million and expected its direct
losses to be a negative number, giving it a pure loss ratio of 0.0%. That profitability was not due to the cap.
Wisconsin malpractice nsurers had a pure loss ratio in 1994, the year before the cap was enacted, 0f42.4%.
That means out of every dollar collected for premiurns, only 42 cents were paid out in claims. In that year,
the! Wlscensm insurers had prennums written mthe amowit of. $79 4 million and paid claims of $30.1

¥ mii]ie o . - i

Ferdon Pecision

¥ 162 [M]edical malpractice insurance premiums are an exceedingly small portion of overall
health care costs. (Footnote omitted.)

9165 ... even if the $350,000 cap on noneconomic damages would reduce medical malpractice
insurance premiums, this reduction would have no effect on consumer’s health care costs.
Accordingly, there is no objectively reasonable basis to conclude that the $350,000 cap justifies
placing such a harsh burden on the most severely injured medical malpractice victims, many of
whom are children.

Y166 We agree with those courts that have determined that the correlation between caps on
noneconomic damages and the reduction of medical malpractice premiums on overal] health care
costs is at best indirect, weak, and remote. (Footnote omitted.)

" U.S. Census Bureau, STATISTICAL ABSTRACT OF THE UNITED STATES: 2004-05, pages 92, 93 & 96. Years 1999-
2003 are also estimated based on annual percent changes of 6.3% in 1999, 7.1% in 2049, 8.5% in 2001, 9.3% m
2062, Year 2003 is estimated based on a projecied rate increase of 7.2%.
7 Eric Nordman, et al., “Medical Malpractice Insurance Report: A study of Market Conditions and Potential
Solutlons fo the Recent Crisis.” National Association of Insurance Commissioners, page 7§, September 2004.

'® Physicians Insurance Company of Wisconsin, Inc.
hitgs f/ociaccess.ocl. wi.gow/Cmplnfo/GetFinanciaiData. oci?empld=0

Physmans Insurance Company of Wisconsin, Inc. 2003 Annual Report, page 24.

** Wisconsin Insurance Report Business of 2003, page 104.



MYTH:

Rising medical malpractice costs are forcing good doctors fo
quit practicing or leave their states.

REALITY:

Doctors are not fleeing states in droves, despite increasingly
[frantic and unsupported claims from the American Medical
Association, the insurance industry and their allies.

EVIDENCE

Doctors not Leaving. In 2003 the Washmgton Post reported at least 1,000 doctors had left
Pennsylvania in recent years because of rising malpractice premivins caused by lawsuits, That
was not true. This past April, the head of the state medical society said Pennsylvania had gained
800 more doctors the past two years. In addition, the insurance commissioner’s office reported
that malpractice payouts had fallen for the second year in a row and lawsuit filings were
declining.”

Independent assessments by state officials and the media have found that the number of doctors
in many states including Florida, Ohio, Pennsylvania and Washington, has remained stable and
in most, has actually increased.”

Doctors wildly overstatzng claims. In 2003, the Government Accounting Office (GAO) .
reviewed claims by physicians that high medical malpractice premitms were causing doctors to
flee states with high malpractice fees. Its review of five states concluded that the doctors have
wildly overstated their case. “ We also determined that many of the reported physician actions
and hospital-based service reductions were not substantiated or did not widely affect access to
health care” (p. 12). * Although some reports have received extensive media coverage, in each of
the five states we found that actual numbers of physician departures were sometimes inaccurate
or involved relatively few physicians”™ (p. 17). “Contrary to reports of reductions in
mammograms in Florida and Pennsylvania, our analysis showed that utilization of these services
among Medicare beneficiaries is higher than the national average in both [states].” (p. 21)"

Effect on OB/GYNs. UW Law School Professor Marc Galanter reviewed two Office of
Technology Assessment studies that also fail to confirm the existence of a linkage between high
malpractice premiums and doctors leaving the profession. The first study examined whether
New York obstetrician/ gyneco!og;sts (OB/GYNs) and family practitioners (FPs) who
experienced high absolute increases in malpractice insurance premiums were more likely than
physicians with Jower premium increases to withdraw from obstetrics practice. The researchers
found that “[m]Jedical malpractice insurance premium increases were not associated with
physician withdrawal from obstetrics practice for either OB/GYNs of FPs.” The second study

*! Stephanie Mencimer, “Trial and Error,” Mother Jones, September/October 2004,

2 Y1, Palm Beach Post Editorial, 7/16/03; OH, Toledo Blade, 7/17/04; PA, Allentown Morning Call, 4/24/04; WA,
Seartle Times, 2/23/04

% GAO-03-836 “Medical Malpractice and Access to Health Care,” pgs. 26-27, August 2003.



looked at whether state premium levels and personal malpractice claims history accounted for
whether OB/GYNs were practicing obstetrics at all. “The study found that OB/GYNs in states
with greater liability threats and who reported higher personal malpractice exposure were more
likely to be practicing obstetrics and had h;gher voiumes of obstetric care than their
counterparts.”

Effect on Rural Areas. A 1995 article reviewed a trend of worsening access to obstetrical
care in some rural areas. The study concluded, “Contrary to what family physicians ofien claim,
we found malpractice premium costs and Medicaid reimbursement rates were not associated with
famnily physicians’ likelihood of providing maternity care.”

REAL CAUSES OF PREMIUM HIKES

Rather than looking at medical malpractice lawsuits, perhaps the AMA should re-focus its
scrutiny to the praciices of insurance companies. The GAO confirms that one cause of the
malpractice premium spike is that malpractice nsurance firms artificially held down premiums
while the stock and bond markets boomed in the late 1990s, and then got caught short when the
market went sour in 2G0§ To make up for the shortfaﬂ, 'the industry jacked up rates severely in
- many sta‘tes oo

The highly—conservative Wall St. Journal confirmed this analysis in its investigation of the
malpractice premium crisis. It concluded in a front-page June 24, 2002 article:

“A price war that began in the early 1990’s ied insurers to sell maipractice
coverage to obstetrician-gynecologists at rates that proved inadequate to cover
claims...An accountang practice widely used in the industry made the area seem
more profitable in the early 1990’s than it really was. A decade of short-sighted
price slashing led to industry losses of $3 billion last year.””

- Ferdon Decus:on

f 168 Studies mdxcate that caps on noneconomic damaves cio not affect doctors ngratlon The
non-partisan U.S. General Accounting Office concluded that doctors do not appear to leave or
enter states to practice based on caps on nopeconomic damages in medical malpractice actions.
{Footnote omitted.)

917 0 The Wisconsin Oﬁice of the Comnuss;oner of Insurance’s bienmial reports on the impact of
1995 Wis. Act 10 examine the Act’s impact on the number of health care providers in

Wisconsin. The Commissioner’s 2003 report shows a slight decrease in the number of providers.
The Commissioner’s 2005, 2001, and 1999 reports show a slight increase in the number of health
care providers. The Commissioner’s reports do not attribute either the increases or decreases in
the number of health care providers to 1995 Wis. Act 10, much less to the $350,000
noneconomic damages cap. (Footnotes omitted.)

9171 The available evidence indicates that health care providers do not decide to practice in a
particular state based on the state’s cap on noneconomic damages.

* Galanter, Real World Torts: An Antidote 10 Anecdote, 55 Mp. L. REV. 1093, 1144-45 (1995,

“D. Pathmarz & 3. Tropman, Obstetrical Practice Among New Rural Family Physicians, 40 JOURNAL OF FAMILY
PRACTICE, No. 5, pp. 457, 463 (May 1995).

¥ GAQ-03-702, “Medical Malpractice Insurance: Multiple Factors Have Contributed to Premium Increases,” June
2003.

" Rachel Zimmerman & Christopher Oster, “Insurers Missteps Heiped Provoke Malpractice ‘Crisis,”™ Wall Street
Journal, p. 1, June 24, 2002,



MYTH.

“Tort reform” and caps on damages have succeeded in
holding down health care costs and medical malpractice
premiums in states that have adopted them.

REALITY: |
Caps on damages discriminate against the most severely
injured and have not lowered health care costs.

EViDENCE

Medit:a! Maipractme Insurance Rates Not Reduced with Caps. The 2003 Weiss
Report found that despite caps on economic damages in 19 states, “most insurers continued to
increase premiums (for doctors) at a rapid pace, regardless of caps.” The report found that
insurers failed to pass along any savings to physicians in states with caps by refusing to lower
their insurance premiums, and that caps only slowed the increase in the amount of damages
insurers were required to pay out.®

Tronically, the Weiss study also found premiums are actually higher in states with caps than in
those without. The average malpractice premium in states without caps was $35,016 in 2003.
The average premium in states with caps was $40,381.% But despite this well-documented

differential, many doctors have been stampeded mto ciamormg for caps asa’ seiatlon” to thexr _
sharply-nsmf’ Premmms . - ST,

In recent ycars at least 40 states have cnacted some sort of "tort refcrm since 2002 aiose
Florida, Mississippi, Nevada, Ohio, Oklahoma, and Texas have done so. Interestmgly, in each
state, immediately after the legislation passed, insurers sought rate increases — ranging from a
minimum of 20 percent all the way up to 93 percent.

Capping Noneconomic Damages No Panacea. A recent insurance company memo
explains how little noneconomic damages have to do with medical malpractice insurance. The
insurer was asking for a rate increase of 27% per occurrence or 41% claims made coverage in
Texas after the passage of Proposition 12, capping noneconomic damages in medical malpractice
cases. The memo states:

“Noneconomic damages are a small percentage of total losses paid. Capping
noneconomic damages will show loss savings of 1.0%.™

Instead of a frantic, ill-considered rush toward more restrictions on citizen’s legal rights like
caps, all the major players must seriously examine the roots of the recent epidemic of rate
increases in many states. Most recently, a doctor in Connecticut signed a letter along with the
state trial lawyer association and two patient groups challenging a recent rate increase of a

* Martin D. Weiss, Ph.D., et al., Medical Malpractice Caps: The Impact of Non-Economic Damage Caps on
Physician Premiums, Claims Payout Levels, and Availability of Coverage, Weiss Ratings, Inc., June 2003.

¥ Medical Liability Monitor, October 2003.

*® The Medical Protective Company, Texas Physician and Surgeons Actuarial Tort Reform Memorandum, found at
www.aisre.com/caps. pdf.




medical malpractice insurer. The letter prompted the Commissioner to hire an outside actuary to
review the rate hike.”

A One-Sized Cap is Unfair, A study from the Harvard School of Public Health indicates that
caps on non-economic damages result in inequitable payouts across different typas of injuries
and limits patients’ ability to be fairly compensated for their pain and suffering.’”

The study analyzed a sample of jury verdicts in California that were subjected to the state’s
$250,000 cap on non-economic damages. They found that reductions imposed on grave injuries
were seven times larger than those for minor injuries. People suffering from pain and
disfigurement had particularly large reductions in their awards,

Ferdon Decision

%82: The $350,000 cap limits the claims of those who can least afford it; that is, the claims of
those, mcludmg children such as Matthew Ferdon, who have suffered the greatest injuries. Thus,
the cap s greatest Impac:i: falis on the: most se%rely mjurcd victims. {Footnote om;tted )

T 99 Accordmg to a 1992 report by the Wisconsin Oﬁice ofthe. Commxssaener of lnsurance
children from ages 0 to 2-with medical malpract:ce injuries comprise less than 10% of -
malpractice claims, yet their claims comprise a large portion of the paid claims and ex;penses ef
insurers and the Fund. That is, “[p]laintiffs with the most severe injuries appear to be at the
highest risk for inadequate compensation. Hence, the worst off may suffer a kind of 'double
jeopardy’ under caps.” (Footnotes omitted.)

%100 Furthermore, because an injured patient shares the cap with family members, the cap has a
disparate effect on patients with familics.

4101 The legislature enjoys wide latitude in economic regulation. But when the legislature shifts
the economic burden of medical malpractice from insurance companies and negligent health care
providers to a small group of vulnerable, m_;ured patients, the legislative action does not appear..
rational. Lxmxtmg a patient’s recovery on the basis of youth or how many family members he or
she has does not appear to be germane to any objective of the law.

1102 If the legislature’s objective was to ensure that Wisconsin people injured as a result of
medical malpractice are compensated fairly, no rational basis exists for treating the most
seriously injured patients of medical malpractice: less favorably than those less seriously injured.
No rational basis exists for forcing the most severely injured patients to provide monetary relief
to health care providers and their insurers. (Footnote omitted.)

# Tama Albert, AMNews staff. Oct. 18, 2004,

? David Studdert, Michelle Mello and Y. Tony Yang, Jowrnaf Health Affairs, July/ August 2004,
http://www. insurancejournal.com/news/national/2004/07/08/4384 1 htm.
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xeutiv summary

Wisconsin's cap on pain and suffering has been in effect for 10 years. This report reviews the impact of
the cap on the civil justice system and whether the supposedly offsetting benefits of the cap — lower
health care costs, access to doctors in underserved areas and saving 'the Fund from insolvency — have
been realized.

The 1995 legislation capped pain and suffering awards at $350,000 (to be adjusted for inflation, and now
at $445,755). Yet because of the cap, the scales of justice are tilted against patients injured as a result of
medical negligence who have been rendered disabled, disfigured, blind, or otherwise severely impaired.

Examining Wisconsin’s 10 years of experience with the cap has had several regressive effects:

Y The most severely disabled and disfigured patients have had their awards for lifelong pain
and suﬁermg artificially over-ruled by the Legisiature’s imposition of the cap. Juries, judging the
: .spem;ﬁc circumstances. of each case, have levied awards:in nine cases’ known to exceed the cap, But the
. jurors are never told that their decisions had been eifectwe}y oxvemsled baf::k 1995 by }eg;siators who
imposed sweeping fimits without regard to the parncular merits of each case. 'While legisiators may have
imagined that they were somehow striking a blow at “frivolous™ clami& they uomcaliy wound up
targeting precisely those victims whose claims were thoroughly investigated and fully adjudicated, and
whose injuries were most severe. The cap affects those who suffer the most — individuals experiencing
disfigurement, loss of a limb, paralysis, and deprivation of mental fimetioning,

2) The cap arbitrarily closes the courtroom deor to many Wisconsin families. The decision to
pursue malpractice damages is a difficult one for families. Families must weigh a host of often-intangible
variables. At some point, the amount of potential compensation under the cap relative o the financial-cost
of pursuing the case must enter into the family’s decision making. This is especially true for individuals
with limited or no economic injury — children, stay-at-home parents, the elderly and the disabled. The
cap; is an arbztrary barrier to the courtroom for mgured pat:ents and their families.

L3y The xmpﬁsitien Gf ti:e ‘cap has pewerseiy dxstorted the }Zu;ured ,Patxeuts and. Famihes

o Compensaﬁon Fund’s purpose. The Injured Patients and Families Compensation Fund has a mission of
providing injured patients and their families with compensation while holding down malpractice fees. The
Injured Patients and Families Compensation Fund has $741 million set aside for injured patients and their
families. The financial capacity for “making whole”. the lives of injured patients could not be more
obvious. With the cap, the Fund’s enormous assets are denied to patients for whom the jury has awarded
compensation above the cap. Meanwhile, the Fund’s assets, while barely tapped by injured patients, have
been utilized to reduce Fund malpractice fees, which have been cut in six of the last seven years, most
recently by 30%. The current level of malpractice fees sel by the Fund is lower than in 1986.

In addition, the evidence of any so-called malpractice “crisis” should center on insurance company
practices, not the judicial system. There is a wealth of data that clearly demonstrates there is a weak
relationship between malpractice premiums and malpractice claims. Insurance executives themselves
have bluntly admitted that the imposition of a cap on pain and suffering does not result in lower
premiums.

When the cap was enacted, the citizens of Wisconsin were promised a set of benefits that would
purportedly compensate for the severe restrictions imposed on the rights of injured patients, Health care
would become more affordable, with the cap in place to hold down unnecessarily costly malpractice
claims. The supply of doctors to under-served areas would be increased. Moreover, the projected perilous
financial condition of the Fund would be stabilized to benefit doctors, injured patients and the general
public,

' 1993 Wisconsin Act 10.



In practice over the past decade, the tradeoff of legal rights for public benefits has proved to be disastrous.
While our legal rights certainly were diminished, the promised benefits have never appeared:

&2 Wisconsin healthcare costs have kept escalating over the past 10 years, to the point where they
rank second highest in the nation in terms of health insurance premiums. Meanwhile, malpractice
costs in Wisconsin are ranked as the very lowest in the nation, clearly demonsirating that low
malpractice costs do not produce affordable health care.

%5 The shortage of doctors in under-served rural and urban areas of Wisconsin continues, and may
actially have grown more acute.

&% Finally, it turns out that the Fund was never in financial jeopardy, and had actually been enjoying
a surplus for five years before imposition of the cap.

By now, it is apparent that by imposing the cap, some degree of accountability for medical providers was
inevitably sacrificed. In addition, families of severely injured patients are being asked 10 bear the burden
Of “ﬁxmg” the legal malpractice system alone That is neither fair nor Just

The cap is an arbxtrary barrier to ‘the courthouse for mgured patients and their families and strikes at the
very heart of the civil justice system.. It’ depr;ves juries of their constitutional mandate to do jusfice in
individual cases. “The scales of justice'in Wisconsin are severely tilted against injured patients and their
families as a result of a highly-restrictive cap on jury awards for pain and suffering imposed 10 years ago
in 1995,

We believe there is only one solution fo the current inequities: removal of the ineguitable and unjust cap
on pain and suffering. That solution is affordable given the Fund’s enormous and steadily-growing
reserves balanced against possible payouts. Most fundamentally, removal of the cap is also a moral
imperative for a state that has long led the nation in progressive innovations that are both practical and
compassionate.



On May 10, 1993, Governor Tommy Thompson signed X o ~
Wisconsin Act 10. The legislation capped pain and suffering Ma;or'Prow.smns of 1995
damages in medical maipractice cases at $350,000 {to be Wisconsin Act 10
adjusted for inflation, and now at $445,755),% it also adopted 77 $350,000 cap on noneconomic
other tort “reforms™ making it more difficult to bring claims damages, adjusted for
against medical providers. As Gov. Tommy Thompson signed inflation.
Wisconsin’s cap on pain and suffering damages into effect, he | 7?7 Periodic payments of future
declared that the new limits would help to “keep health care medical payments over
affordable and accessible.”” $100,000 as incurred.

77 Periodic payment of large
Ten years have passed since a cap was instituted in Wisconsin, claims, where Fund payments
an appropriate point in time to evaluate precisely how the cap exceed $1-million
has impacted "patients and their families and whether the | 77 Wrongﬁzi death limitation
benefits of the cap — Jower health care costs, access to doctors would now appiy in medical
in underserved areas and saving the Fund from insolvency -— malpractice cases
have been realized. - ' 77 Admissibility of evidence of

collateral sources

The report is being presented by Wisconsin Citizen Action —

the state’s largest public interest organization with a long

history of involvement in social and economic justice issues ~— and the Wisconsin Academy of Trial
Lawyers — Wisconsin’s largest statewide voluntary trial bar that seeks to preserve Wisconsin's civil jury
trial systemn and whose members advocate for the legal rigivts of ali Wisconsin citizens. The research in
this report comes from the public record; it has been gleaned from articles and studies published in
Wisconsin and throughout the United States.

“The report pays- partaculaz‘ aﬁem;mn 1o the impact . af the cap- on access to the. c:vﬂ gury system e
especially the patients and their families bringing medical malpractice claims.

The report places the public spotlight on the condition of the Injured Patients and Families Compensation
Fund (the Fund) over the past 10 years. The Fund now has more than $741 miilion in cash reserves and
the fees recommended for health care providers for the 2005-06 fiscal year are lower than fees for 1984-
85. Yet because of the cap, the designated beneficiaries of the Fund—victims of medical negligence who
have been rendered disabled, disfigured, blind, or otherwise severely impaired-can only rarely benefit
from the Fund.*

Finally, the report reviews the myths and promises proponents of caps made when they asked citizens to
frade their legal rights for supposedly offsetting public benefits.

f A cost of living adjustment will take place on May 13, 2005.

* Amelia Buragas, * Despite caps on jury awards, health premiums keep rising,” The Capital Times, pg. 8A, Sept. 27,
2004.

* The Fund is defined as an “irrevocable trust for the sole benefit of health care providers participating in the fund
and proper claimants.” 2003 Wisconsin Act 111,



Deny usie to Inired Patients and
jTheir Families -

The debate over the enactment of a cap on pain and suffering back in 1995 focused narrowly on the
Siipp{)SEd economic. benefits of tort “reform.” Yet as Business Week recently stressed, “Tori reform, then,
is more than an economic policy debate. t's also about justice—the ultimate values jssue.” °

However, these findamental questions of justice and moral values for victims of medical malpractice
were largely swept aside by a tidal wave of economically-premised arguments, which, as we will examine
later, have all been proven false by a decade of experience. Concretely, the cap on pain and suffering has
three major implications for Wisconsin families:

A. Caps deny compensatlon to the most severeiy-hameti patients

Caps 1romcai}y target the most saveraiy m;u:red patzents whe have a strong ¢laim for compensaﬁan based
on lifelong pain‘and suffering imposed by medical neghgence The cap comes into play only after a judge
has found the case to have merit and permatted it to-move 1o trial, and a jury has heard all the evidence -

“and rufedin favor of the injured victim. A person whose noneconomic damages are less than the cap can -

recover 100 percent of his or her noneconomic loss. If the jury verdict exceeds the cap for pain and
suffering, the cap is automatically invoked without regard to the specific circumstances of the case or the
judgment of the jury. By statute, juries cannot be informed of the cap. The cap impinges on the jurors’
constitutional mandate to do justice in an individual case because no matfer what evidence is presented,
no matter what injury was suffered, the damages cannot exceed the cap.

The cap impacts children injured at birth who suffer from brain injuries and physical disabilities,
quadriplegics who will need life-long support for housing and transportation needs, persons injured with
Joss of sight, disfigurement, the inability to bear children, loss of senses or the loss of a limb, and other

. permanent life-altering impairments. These' injuries cannot be measured.in terms of lost wages or other
: econotnic calculations aloné. - Arcap prevents’ severely m}ured paixents from receiving a fair and adequate

level "of compensation for their substantial foss. No ‘amount of compensation will ever make injured
patients and their families” whole, but caps exacerbate an already inequitable problem.

Since the passage of the cap in 1995, we are aware of nine cases where juries took into account the full
circumstances of the case and awarded pain and suffering compensation in excess of the cap.

Jury Verdict | Injured

Natore of injury Noneconomic Final Percentage
Date, Patient and damages jury award Reduced
County, Age awarded, including
Case # pain and suffering
April 2003 Joseph He underwent an $340,000 $432.352 | 20%
Milwaukee Richard unnecessary remnoval of his
. , rectum, with a leak of the
2003CV3456 | ™IS nastomoss, ten further
surgeries, and permanent
bowel problems.
May 2004 David Zak Failure to diagnose $1 million $422.632 | 57%
. . suspicious infection causin
Marinette mid-30s body 1o shut down re:sulzingg
2002060 in loss of bodily function i

¥ Mike France, et al, “How to Fix the Tort System,” Business Week, March 14, 2003,




Jary Verdict | Injared Nature of injury Noneconomic Final FPercentage
Date, Patient and damages jury award Reduced
County, Age awarded, incloding
Case # pain and suffering :
April 2004 Estate of Failure to diagnose heart $1.2 million $350,000 | 70%
Kenosha Helen | attack causing massive heart
Bartholomew | and brain damage requiring
2001CV1261 Early 60s her to live in nursing home
and resulting in her death 3
years later
Dec. 2003 Sean Kaul Negligent failure to provide | 930,000 $422,632 1 35%
Ozaukes infant timely and proper treatment
for hypuoglyceminia and
1999CV360 hypovolemia that developed
shortly after birth rendered
. child permanently disabled -
" Dec. 2002 | Matthew i Negligent delivery resulting - | $700,000 $410,322 | 40%
ST . Ferdon -in right arm being deformed -
Brown i K
; infant -and partially paralyzed
2001cviger |V :
June 2002 Scott Negligent treatment during & | $6.5 million $410,322 | 93%
B Dickinson psychotic episode and
ane S
mid-30s rendered a quadriplegic.
2000CV1715
June 2001 Kristopher Negligent treatment of a $1.35 million 3404.657 | 67%
B . Brown broken lsg resulting in part of
au Claire >
16 vears old the leg being amputated
2000CV120
March 2000 | Bonnie - Common bile duct clipped.” | $660,000 $381,428 | 41%
T Ea}iy 405 chc_v]acystectogny resu}n‘ng in
1998CVS0R residual hernias requiring
additional surgeries and
almost dying twice.
October 1999 | Candice Negligent surgery to remove | $700,000 $350,000 | 50%
Poﬁage Sheppard acystin ‘the vaginai_asea'
) Tid-20s resu]-te'd in permanent pain
1998CVIGY and injury

These nine cases show a reduction of approximately $10.2 million from what the juries determined the
damages to be after hearing all the evidence compared to the damages available under the cap enacted in

1995.

It is these injured patients and their families who are bearing the total burden if medical

malpractice occurs and a jury awards more than the cap. It is an unfair burden since others who are less

severely injured pay nothing.

B. Disparate impact

The imposition of the cap on pain and suffering is especially pernicious for women, children and the
elderly who all tend to have limited or no income. The cap implies that the value of a human life is
nothing more than the cost of medical care and lost earning capacity, that somehow noneconomic
damages are not real. However, courts have recognized, “The loss of noneconomic damages in any




amount ... is significant because noneconomic damages are essential 1o a fort victim.” Losses above out-
of-pocket losses compensate for the pain, suffering, and disability over an injured person’s lifetime.

In critiquing the White House plan “to place an arbitrary $250,000 limit on pain and suffering
recoveries,” the staunchly pro-business Business Week magazine notes that such a cap "would hurt the
most severely injured malpractice victims, such as those blinded or paralyzed. That would also short-
change bl})ie—coiiar workers, the elderly, and others who couldn’t receive big compensation for lost
earnings.”

A study from the Harvard School of Public Health indicates || Year Medical Amount of
that a cap on non-economic damages results in inequitable Mediation | Cap*
payouts across different types of injuries and limits pauents Claims
ability to be fairly compensated for their pain and suffering.® f:lfd
The study analyzed a sample of jury verdicts in California }gzg 358 gigggﬁgg
that were subjected to the state’s $250,000 cap on non- ot
1988 333 $1,070,170
economic damages They found that feductmns 1mposed on - i~ 585 335 ST 193678
grave: mjumes were .seven times }argfzr than those for ‘minor 550 1348 .$1a179,3 )
injuries. People “suffering from pain and disfigurement had Totd Ti3% : -
particularly large reductions in their awards. Average | 359.5
1991 338 No Cap
C. The Effect on Families 1992 313 No Cap
1993 276 No Cap
The decision to pursue malpractice damages s a difficult | 1994 292 No Cap
one for families, who must weigh a host of often-intangible | Total 1219
variables — the severity of the injury, how long it will take | Average & 304.75
for the case to move forward, repeatedly reliving the | 1993 324 $330,000
situation that families” have suffered in meetings with 1996 244 $359,800
atforneys, deposmons and court tesnmeny 1597 240 $369,874
3 1998 305 £375,052
A’e some  point,- the ambount of potenttal compensatmn ynder 41999 309 $381.428"
the ‘cap relative’ 1o the financial cost ‘of” pursuing the case | 2000 1280 -1 $392.871
must also enter into the family’s decision-making. This is j 2001 249 $404,657
especially true for individuals with limited or no economic | 2002 264 $410,322
injury - children, parents who do not earn income with | 2003 247 $422,632
outside employment, the elderly and the disabled. 2004 240 $432,352
: ) : ) Total 2702
As & result, as evidenced by the muimber of medical Average | 270.2

malpractice cases filed, the number of people seeking to file |5 7. 57 million cap went into effect on
medical malpractice claims has been steadily decreasing | jume 15, 1986 and the cap was indexed on
since the mid-80s.” This patitern suggests that even when | thor day each year. The $350,000 cap
there was no cap on damages from 1991-1995, there was no | wewr into effect on May 25, 1995 and is
corresponding explosion of claims. In fact, there was a | indexed each year on May I5.

decline in filings. So, the imposition of a cap is simply an | *** No numbers for that year.

additional, but wholly arbitrary, barrier to justice for most
families.

§ Martin v. Richards, 192 Wis. 2d 156, 531 N.W.2d 70 (1995).

’ France, et al, supra note 5.

¥ David Studdert, Michelic Melio and Y. Tony Yang, Jowrnal of Health Affatrs, July/August 2004,

atto:/fwwew insurancejoumal com/news/national/2004/07/08/4384 1 hitm (last visited May 13, 2005).

? Information obtained from Randy Sproule, Administrator at Medical Mediation Panels. Prior to pursing a medical
malpractice lawsuit, an injured patient must file a request for medical mediation, Wis. Stat. § 635.43 (2001-2002),




What is the real impact of the cap for a family? Consider a recently retired 65-year-old man, who is being
treated for diabetes, where he is prescribed a medication in the wrong dosage and as a result his system
shuts down and he ends up losing part of his leg. He will have a predictable medical care, which is ali
covered by insurance. Because of his age there is no major loss of future earnings. However, the man
was an avid outdoorsman and retired specifically to live in northern Wisconsin to hunt and fish and spend
more time with his children and grandchildren. With a life expectancy of 10-20 vears, the man’s
enjoyment of life is severely reduced. The cap arbitrarily limits how much he can recover for his losses.

Another example would be a stay at home mother with three minor children in her early 40°s, whose
breast cancer went untreated by medical providers and her life expectancy is greatly reduced. The mother
was a homemaker, so she has limited income a lawsuit could seek to recoup and her medical bills are
covered by health insurance. However, what of the value to her family and the loss she will suffer? A
Jjury can consider all the uncompensated care she provides daily to her family and the fact she may never
see her children graduate and marry or enjoy grandchildren. The woman’s life is severely compromised
vet, pain, suffering and loss of enjoyment of life is arbitrarily capped.’”

The cap has a different impact upon every injured patient and his or her family because a single cap
applies to all of their claims, regardless of the number of family members affected. Since there is a single
cap from which to recover, an injured minor child must share the amount of the cap with his or her
parents. An injured married patient with a spouse and minor children must share the amount under the
cap with his or her spouse and children. Se, even though there is a cap on pain and suffering, the amount
provided to each injured patient varies greatly and is not consistent.

' See also, Rachel Zimmerman and Joseph T. Hallinan, “ As Malpractice Caps Spread, Lawyers Turn Away Some
Cases,” Wall Street Journal, Oct. 8, 2004,



I1. Fund, ' holds down lpractice costs

Medical prbviders, insurers, trial : attorneys, the
Legislature, and healthcare advocates alike
uniformly view the financial success of the Injured

Patients - and Families Compensatzon Fund (the

Fund) in a positive Hght.

There is a fundamental disagreement over precisely
how the Fund succeeded in both holding down
malpractice premiums for doctors and amassing
enormous assets.  Adwvocates for the cap have
consistently tried to assert a link between the
achievements of the Fund:and the existence of the

cap. However, the Fund and the cap were dnve,n by~

contrad;ctary legzsiatwe ph:lesophies

Fund Shares Bisk, call smits msk

The establishment of the Fund represented an
egatitarian reform that involved sharing of risk
among all providers to hold down malpractice rates.
Consequently, the Fund's premium structure divided
the medical profession into just four categories,
resulting in substantiaily jower rates for higher-risk
specialties and somewhat higher rates for lower-risk
categories. This sharing of risk helps Wisconsin to
retain doctors .in high-risk . specialties upon whom

generai pract;tmnars can re}y for rafemng patxeﬁts i

need of more specialized care.

In sharp contrast, the cap on pain and suffering
imposed a shiff of risk from providers as a whole to
patients and ‘the public. Patients couid no longer
count on the legal system to give them full
compensation for the pain and suffering caused by
medical negligence. Juries were deprived of the
power to fully compensate injured patients. Further,
as noted in Section I, countless Wisconsin families
find it impossible to get into court to seek iustice
when they feel that they have suffered from medical
negligence.

Moreover, it is precisely the Fund’s unique and
progressive  features--not  the cap—that have
actuaily accounted for the decreases in malpractice
premiums;

a} Non-profit: The Fund is not-for-profit.

| Timeline of the Fund

1975 — Legislature establishes Patients Compensation
Fund (Fund).and the Wisconsin Health Care
Liability Insurance Plan (WHCLIP). The
legistation required that all physicians carry
malpractice insurance either from a private
insurer or WHCLIP for up to $200,000 and
then mandates participation in the Fund, which
provides unlimited coverage and pays claims in
excess of primary coverage. The same 13-
menber Board of Governors governs both. -
WHCL‘EP is run like an insurance company; the
Fond is not. Fund fees were orlgma] Iy
calculated as a percentage, not to exceed 10%,
of the WHCLIP rates and the Fund was not to
have more than $10 million in assets.

1980 —The fiscal nature of the Fund was changed to
give the present value of all claims reserves
and all incurred but not reported (IBNR)
claims. IBNR claims are claims that are not
presently knows but are presumed 1o exist.
This changad the Fund from a form of “pay as
you go” system to a system with a potential
surpius or def Git.

1986 — The Legzsiature adopts an :ndexcd $1 mx}‘hon s
cap on pain and suffering. ‘The Fund also
collapsed the number of Fund classes from 9 to
4 for purposes of calculating fees.

1987 — Dwoctors” primary coverage increased to
$300,000.

1988 — Doctors” primary coverage increased to
$400,000

1991 — $1 million indexed cap sunsets.
1995 — $350,000 indexed cap adopted.

1997 — Doctors’ primary coverage increased to
$1,000,000.

2003 — Fund name changed to Injured Patients and
Families Compensation Fund.

In contrast to private insurance corporations

characterized by huge execufive salaries, massive bureaucracies, and wild swings in premium
rates contingent on stock and bond market investments, the Fund does nof subject Wisconsin

medical providers to these burdens.




b) Universal: The Fund s mow Wiscensin doctors are insured

universal, covering virtually

all health care providers in the agaiastmalpraclice

state. Thus, the Fund draws

upon a large pool of doctors  Naure of Source of Premiums
to share the risk and hold malpractice insurance
down_{:{)sts, ] claim
¢} Sharing the risk: The Fund "Eqraims Up 16 §1 | Brivate insurers Set by insurance
spreads the cost of insuring | mution firms, highly
against risk across interrelated dependent on
medical professions, so that stock and bond
high-risk speciaities do net investments
bear an inordinately heavy | Forclaimsupto $1 | WHCLIP (serves Rates are set by
burden. millior: when only 2.3% of the Board, and
P privale insurance doctors) are sef:higher
Another  related reform was the | isnot available T than other
establishment of the ‘Wisconsin Health private
Care ° Liability . Insurance Plan malpractice
(WHCLIP) . to “provide = insurance insurance
coverage to doctors who could not | Forclaims above | Injured Patients and | Set by Fund
find a private insurer for the | 91 million Families Board. Fees
“underlying” malpractice insurance. Compensation have been cut to
WHCLIP and the Fund work fo Fund SUb-1966 levels.

ensure that malpractice insurance is
readily available to Wisconsin health care providers. This meant that they would always have access to
malpractice insurance no matter how the private market was faring,

"ﬂ cﬂSIS 1o Solve: 1. conventional thinking runs something like this: the Fund was in trouble in

1995; the cap Was ena,cied in that vear; the Fund is now prospering; therefore the cap produced the Fund’s

?rcspemy ~This argumem disintegrates upon a moment’s: scrutiny. In reality, the cap is utterly unrelated
to the proven financial success of the Fund. Still, crediting the cap for the Fund’s success has become
part of the conventional wisdom around the State Capitol, despite the weakness of the logic and the
abundance of contrary evidence.

In 1994 and 1995 the Fund was actually never in financial trouble. That was one of its most stable
periods. Fund fees were only moderately increased from 1986 through 1994, including three years in
which the fees were not increased. There was virtually no impact on fees after the $1 miltion
noneconomic damage cap sunset on December 31, 1990 (resulting in no cap being in effect). The Fund’s
assets increased from $49.6 million at June 30, 1986 to $270.7 million at June 30, 1994. At no time
during 1994 and 1995 was the Fund facing an imminent “crisis.” If there was any hint of a “crisis™ it was
fed by grossly inaccurate actuarial projections fom the Fund actuaries.

Grossly Inaccurate Projections Fueled ap

As Legislators contemplated the proposal for a cap on pain and suffering verdicts, they were told there
was a $67.9 million projected actuarial deficit as of June 30, 1994. The specter of such a relatively large
deluge of red ink had a major impact on the pend;ng legislation. Several legislators cited the projected
deficit as a reason they thought the cap necessary.” However, fegislators were told that the cap would not
impact the actuarial deficit. On January 19, 1995, Fund Administrators testified before the Assembly

Insurance Committee and stated, “the reduced estimate is not refated fo the 1995 adoption of the non-

"' Floor debate on 1995 Assembly Bill 36, January 31, 1995. (Excerpts are in Appendix A.)



economic damages cap because the cap was to be applied prospectively, which would have no impact on
the Fund’s actuarial deficit estimate.” Despite this, the Legislature still acted as if the cap would impact
the actuarial “ deficit.”

The actuaries incorrect estimates served to conceal a healthy surplus existing at the time the cap was
enacted. Using hindsight analysis, the Fund actuaries re-calculated the condition of the Fund and
discovered a spectacular miscalculation of $188 million.” Instead of a $68 million deficit there was a
very healthy $120 million surplus. Overall, “Milliman USA has never correctly estimated future claims,”
reported the Madison Capital Times. Moreover, “in 12 of the last 27 years, they were off by at least $100
million.”™" (See Appendix B)

So instead of facing a ruinous actuarial deficit urgently demanding dire steps to correct it, the Fund had
been in a solid surplus position for five years.”® In fact the surplus began accumulating affer the
expiration of a much higher cap in 1991 (set at $1 million in 1986 for a five-year period).

If one looks at the financial history of the Fund, as of June 30, 2004, it has taken in almest $857 million in
assessment income from health care providers since its inception in 1975. During the same period it has
earned almost $434 million in interest, ‘while still paving out over $601.5 million in losses and legal
expenses. That now leaves the Fund with an enormous fund balance of $741 million, with most of
millions of dollars in assets set aside for claims going back as far as 1989, (See Appendix C) Since maty
of those claims have not materialized, the Fund assets keep growing.

Fund Balance as of June 30 of Fiscal Year

SRS
198487 $I6383774
$18,0894TE
1982.24 W 316088384 |
$23 52 B45 ;
105555 S———. 545,546 281 i
" — 5T 525 1
534,820,780
- mean |
1588-80 $146,828 305
"'_'m| $177.550,500
198182 Bans, A5
s215 041 562
1983-04 " ‘ W 5270754 4G4
— ’ M $10G 54,339
195558 — JS——
" —— $ApTET 17

H

“1o57.58

Year

I T AN AT A
148798 X 462 227 537

, ; — b $501,734.215
B e s — - S — $542,584,500
. : . . ; $575 543 348
20102 $b88 a50 72
[RR———— . S557 45,558
— e ———— : : : s7a 262 6b0
55 SILO00000  S20E.OD0000 $300,000,000 SAOOS00000  $500,600,000 $500,000.000 $700,560,000 $800,000 005

Fund balances come from Wisconsin Insurance Reports or Milliman Audit Reports.

2 A long-promised audit of the Fund’s financial methods is still andelivered. However, AON Risk Services did an
analysis for the Wisconsin®s Department of Administration of the Fund finances, and the insurer confirmed that the
Fund is operating with a surplus. Aon, “Wisconsin Injured Patients and Families Compensation Fund Actuarial
Report as of September 30, 2004, April 5, 2005.

* Amelia Buragas, “Fund’s actuary wildly wrong on malpractice costs,” The Capital Times, pg. 8A, Sept. 27, 2004,
" The Fund deficit peaked at $87.697 million (not $122.7 mitlion) as of June 30, 1984, Within six years of that
time, at June 30, 1990, the Fund had moved out of a deficit and into a surplus position. {See Appendix B.)
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What happened can, in retrospect, be seen as a classic pendulum swing in policy: The inadequate fees
and underreserving of estimated claims in the early 1980s were replaced with excessive fees ad over-
reserving of claims in the late 1980s and early 1990s. The effect has been a dramatic transformation of
the Fund since 1986: The Fund now has more than $741 million in cash reserves; the “actuarial” deficit
has disappeared; and Fund feeassessments have been cut 6 out of the last 7 years,

Year Change in Fund Premiums Paid by Fund’s annual income from
premium rates OB-GYNs and Assessment Income
Neurosurgeons

2005-06 -30.0% $5,154* $18.5 million™
2004-05 -20.0% $7,363 $26,318,712"
2003-04 +5.0% $9,204 $32,067,360
2002-03 -5.0% $8,769 $29,463,735
2001-02 -20.0% _ :$9,231 $29,534,338
2000:01 - - ~250%. i . $11,388 L 337052434 -
1888-2000 0 - L 0% 0 TI$15186 . 347 870282
1998809 - - 0.0% $16,326 .~ - - - $50,621,7086
1e87-.88 - ALT% - 515,882 . “$49.802 420
1996-97: : +10.0% ' $19,290 358,258,200
1985-96 -11.2% $17.538 §51,048 881

* The numbers are estimated based on calculations from Milliman.

On February 23, 2005, the Fund’s board voted to further reduce the premiums by 30%. As seen above, the
premiums charged for OBGYN's and neurosurgeons—the highestrisk, most expeaswe category, have
plummeted from a high of $19,290 to $5,154— an almost 70% decrease.”” The main reason the Fund was
able to'lower fees was another reduction by the Fund’s actuaries of their estimates of the reserves needed
to pay future claims. Over the past § years Milliman has recommended reducing over $262 million in
reserves. (See Appendix D) That is a huge amount of IBNR claims to write off and continues to
. demonstrate the unrealistic projections of the actuades.  (See Appendix E) - In' fact, as of December 31,0
2004, the Fund’ had set aside only $17,710,410 10 reserves, representing 22 claims that the ‘fund is aware =
of ‘That means over $720 million is set aside for clais that they think are out there, but a cashas not
materialized’® (See Appendix F)

Thus, it is impossible to credibly argue that the imposition of a drastically lower cap in 1995 suddenly
“rescued” the Fund and- set it on a course toward fiscal health. First, the Fund certainly did not need
rescuing at that time. Second, the Fund was operatmg qmte successfully in 1995 even after nearly a
decade where the cap either stood at $1 million (today’s equivalent would be $1,766,482 measured in
1986 dollars') or did not exist at all. Inother words, the current cap represents just 24.4% of the cap’s
value in 1986 dollars Third, the Fund’s health in 2005 is on an entirely different, much higher plateay of
financial security than at any time since its inception. Annual income from interest now exceeds pauts.
With the effect of compounding interest—even at the current low rates— the annual net growth of the
Fund’s assets is sure to grow larger. Any sober analysis of the Fund’s condition today would concede that
the Fund’s ongoing economic success—apart from the questions of justice raised in this report— does
not depend on continuing the cap on pain and suffering. Fourth, the Fund’s financial health would be even
more robust if premiums for providers had not been reduced by nearly 70% over the past decale.

P Fund fees recommended for the 200506 fiscal vear are lower than fees for 198485,

" Memo of Jeff Kollinan, Insurance Program Specialist for the Injured Patients and Families Compensation Fund,
lanuary 10, 2005, (Appendix F)

7 Estimate is based on figures from Morgan Stanley,
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Who Does the Fund Serve?

The Milliman actuaries’ projections have fed into a pattern of keeping assets away from injured people,
while heéalth care providers alone benefit from reduction in fees and the growth in assets. Surely, the
entire state benefits when doctors are provided with affordable malpractice insurance. But the imposition
of the cap on pain and suffering 10 years ago has meant that injured patients and their families have not
received needed benefits and suffered decreased access to the courts, even as the Fund’s assets have

almost tripled in the last 10 years, increasing an average of $47 million each year. During the same 10
year period, the Fund has been drawn tpon an

average of just 19.3 times per year and payments Injured Patients & Families
made fo injured patients and their families e :
averaged $28.5 million per vear. That amounts Cempensatmn Fund .
to $18.5 million less than the average anz}uai Year Number of | Losses Paid to
mc,.mge m }:\mg assets. _ Cases Paid Injured Patient
. ' L 5 & Families-
The 1{)—3&:& reoerd of zh@ cap fm pam ami T : . RErvere e :
“suffering - limiting - access: to “the- courtroom_. 1994-95 e 25 _ $24"§98’896
‘should - provoke 2 " re-examination - of - these . 1995-96 28 551,456,670
restrictions by even ‘the most enthusiastic | 1996-97 16 $34,679,277
advocates of such a cap. 1697-98 24 318,718,458
in the name of “Injured Pafienis and Families,” 1998-99 28 $19.929,978
the state’s Fund holds assets of $741 million and | 1999-2000 12 $19,657,326
is growing rapidly. But in spite of this massive 2000-01 22 $39,636,276
reserve, the patients and families, for whom the 2001-02 14 $35,304.773
Fund is ostensibly dedicated, find the potential 2002-03 11 $22,074,352
E}(:urce of comg;nsaﬁon out (’;‘fh their reach, d{giue o 2003-04 13 $19,496.969
the cap enacted In 1905, Thecmp stands 252 | Total 193 | $285,053,175.00
-barrierito pre‘ventmg the most severely disabled Averame 193 | 528505318
“and, dlsﬁgumd victims® of . malpractie  from: Verage - - $ 8, AT

claiming just compensation for their hfeioag '
pain and suffering.
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II. The Elephant in the Room: roleof
nsurers o&ten goes unquestmne i

One of the most permstent assertions 3b0ut caps is -

that they would hold down malpractice premmms Insurance execs speak up

for d@ctclrs In s’cate after St‘fmf affected by seaﬂi'}g | “We wouldn’t tell you or anyone that the reason to
malpractice fees charged by insurance companies, | pass tort reforni would be to reduce insurance
doctors have demanded that Ehfexr legislatures | rates.” Sherman Joyce, President of the American
enact a cap 'on pain and suffering awards. In | Tort Reform Association, (Source: “Study Finds No
Pennsylvania, for example, an AMA board | Link Between Tort Reforms and Insurance Rates,”
member declared, “..1’s the cap that will | Lisbiliy Week July 19, 1999.)

stabilize p;‘emiums the quickest o+ “Insurers never prom:‘sed that tort reform would

A nchieve specific premiumsavings . . .7 (Source:
BL‘:‘{ ih?‘s Ofﬁmai WOUM have been shocked and March’ 13p20{5§ pfcss release by tthmer:ca(n Insurance
disappomted 4f he had  simply.  checked | Acsociation @A)
authoritative statistics or even listened to'the frank .
.admlsm_cms of insurance gx;:cutwe_s. Accordln;__z, to will kave no immediate effect on the cost of
the mdvaiywespe‘cted Weiss  Report, medical liability insurance for health care providers.”
malpractice premiums actually average about 10% | (Source: “Final Report of the Insurance Availability and
more in states with caps than those without. States | Medical Malpractice Industry Committee,” a bipartisan
with caps averaged $46,733 in malpractice | commitiee of the West Virginia Legislature, issued
premiums in 2003, while noncap states had ap | January7,2003)
average of $42,563. 7 An internal documert citing a study written by
. . Florida insurers regarding that state’s omnibus tort
As agted on this page, numerous xpsurance “reform” law of 1986 said that “The conclusion of
executives themselves have bluntly admitted that | 4, study is that the noneconomic cap . . . Jand
the 1mpnsit10n of .a cap will not: result in Jower other tort *reforms '] will produce little or no. - .
. premmms In:.oné instance, ihe “president - of | savings to the tort system as it pertains to medical |
'Florida’s “‘largest ‘malpractice insurance firm | malpractice.” (Source: “Medical Professional Liability
blunt}] ad_mlt’ted’ “No respgns]ble insurer cancut State of Florida,” St. Paul Fire and Marine Insurance
its rates after a [malpractice cap] bill passes.® Company, 5t. Paul Mercury Insurance Company.)

“[A]ny llmttatwns placed on the Jadzaal system

This theme was further bolstered by a recent rate
filing by GE Medical Protective, which sought a 19% rate increase just one year afier Texas voters
narrowly approved a $250,000 cap on non-economic damages in medical malpractice cases. After
claiming that caps would reduce malpractice premiums, the insurer admitted in its ratfiling request that
“capping nor-economic damages will show loss savings of 1%

When insurers are telling regulators that aps on damages don’t lower premiums appreciably, then every
legislator, regulator and voter should listen.

* Tanya Albert,” A tale of two states: Different approaches to tort reform, “ amednews.com, May 12, 2003,
Available athttp//'www.ama-assn. org/amednews/2003/05/12/prsal3 1 2. htm (Jast visited May 13, 2005).

¥ Medical Liabiline Moniter, Oct. 2004,

¥ “Medical Professional Liability, State of Florida,” St. Paul Fire and Marine Insurance Company, St. Paul Mercury
Insurance Company.

** The Medical Protective Company, Texas Physician and Surgeons Actuarial Tort Reform Memorandum, found at
hitp//www.aisre.comyicaps. pdf (last visited on May 13, 2005},
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Insurers: The Elephant in The Reom

Perhaps the most powerinl c_iemoﬁstratibn of the fact that malpractice premiums are not the direct
reflection of malpractice litigation can be gleaned from the huge differential between what insurance
corporations charge doctors for malpractice premiums and what they pay out in malpractice claims.

The most recent figures indicate that the industry Ahead of the Curve

collected over $10 hillion in malpractice prf:mmms Madical rrat "

while shelling out slightly under $6 billien in ¢laims, pave mww&ﬁgggﬁiﬁ:@m 2230
suggesting a highly favorable situation for the outpacing theisein peyments g? b
industry. Overall, the insurance industry as a whole "o f=ier sckce claims.
has recovered very strongly from the downturn of
recent years. Profits soared an astonishing 1,000%
between 2002 and 2003 alone™ CEO pay for the
largest insurers has also reached astmnomicai levels:
Among 12 U8, 'health  insurers, all ‘with 2003 net
sales of $1 billion or more, the median and: averagf:
total pay’ came to $9 million and $15.2 mﬂh{m
respectively.”

The most certain conclusion on the relationship oﬁﬁ’gmmt? tor

between malpractice premiums and malpractice e e

claims is that malpractice lawsuits are not a key “yor v pmr vy vr s g oy d oy ey
L . 7 |y B BO  8S  00 03

factor in driving the cost of premiums for doctors.

There. have been modest increases in payouts for =~ Soesr/Ane e T s Yok Tames

malpractice claims, with such payments rising 3.1% annually, on average, between 1993 and 2003, before

declining 8.9% in 2004
Academic. researchers and. independent analysts of the industry largely agree with the findings fo

L Dartmgmh ‘Economics. Prof. Amatabh Chandra,” whe summarized the connection between - maipracuce

lawsuits and ma}pracf{ice premiums in these terms: “Gurprisingly, there’ appears to be a fairly weak -
relationship.”™

The recent state of Washington study bolsters this finding. The study reviewed 90% of the malpractice
claims filed over the previous 10 years in Washington, relying on the voluntary cooperation of the five
largest maiprachce insurers. The study’s conclusion affirmed the key points made above about ik
relative rarity of malpractice claims and their imited impact. Further, the study resulted in refunds of $1.3
miilion to Washington doctors who were overcharged by their insurers. Washington State Insurance
Commissioner Michael Kreidler saw a crucial }%on in his study: “We need more rehable clatms and
settlement information from ail of the parties providing medical malpractice coverage * information that
would allow his state to "make public policy based on facts rather than anecdotes.™

 Between the premium income and thegains from stocks, bonds and other investments, the privaie insurance
industry increased its surplus by $61.6 billion in 2003 http://iso.com/press_releases/2004/04_14_04.html.

% Graef Crystal, * Well Paid Insurance CEOs vs. 45 Million Uninsured Americans,Bloomberg, October 6, 2004.

= Joseph B. Treaster and Joel Brinkley, “Behind Those Malpractice Rates” New York Times, Feb. 22, 2005, “The
recent jump in premiums shows liitle correlation to the rise in claims,” th&imes stated in reviewing data from the
National Practitioner Data Bank.

® The Effect of Malpractice Liability on the Delivery of Health Care, by Katherine Baicker and Amitabh Chandra,
National Bureau of Economic Research, Working Paper 10709, August 2004,

# Thomas Shapley, “ Gouging, numbershelie medical malpractice *erisis’ elaims, Seairle Post-Intelligencer, March
6, 2003,

14



Poor management piled on top of greed

Poor financial management on the part of insurance companies is another culprit for the increase in
medical malpractice insurance premiums. During good economic times, insurance companies competed
with each other by offering lower premiums, but in tough times, some pulled out of the market altogether,
leaving doctors with only higheepriced carriers” A financial boom in the 1990s encouraged many
carriers to compete for new geographic markets by relaxing underwriting criteria ad lowering premiums
to a level that, in hindsight, should not have been offered because some companies did not cover their
ultimate losses.

From 1998 through 2001 medical malpractice insurers experienced decreases in their investment income
as mterest rates fell on the bonds that generally make up around 80 percent of their investment
portfolios.™ A decrease in mvestmem income meani that income from insurance premiums had to cover
a large share of insurers’ costs” Rf:versals of forhme as the economy siowed led to pullouts and
mseivana;es in many states, while solvent compames rejected riskier customers and raised premzum’§

A clase observer of insurance firms’ pracuces Joan Claybrooig pres:dent of the ‘consumer ‘watchdog,
group. Public Citizen, nokd, * We recognize that some doctors in some states have suffered from la;‘ge
premium increases over the past two years. But those were caused by a sour economy that resulted in
investrment losses or lower than expected earnings from stocks and bonds—the principal way insurance
companies make money, which has nothing to do with the lawsuits and the legal system™

Premiums related te insurers’ investments, not litigation

In reality, the spate of soaring malpractice premiums is
actually the product of a periodic and predictable shifi “The recent spike in premiumy—which is
in the business cycle of the insurance industry. During | now showing signs of steadying—says

periods when insurance corporations’ stock and bond | more. about the insurance business than lt
.investments are eammg big returns on 'Wall, Strset, the . | - does about the ]adtcml wsfem.. '
firms reduce their premitms to lure in more doctors. ~ | “The recent jump in premiums shows little
X
But when their investrrents suffer a downtumn, then correlation {0 the rise in claims.”—
Times, 2/23/08

insurance corporations shore up their profits by raising
premiums drastically, as even such precorporate news

outlets as the Wall Street Journal explain. The Jowrnal concluded in a frontpage June 24, 2002 article:
“A price war that began in the early 1990°s led insurers fo sell malpractice coverage to obstetrician -
gynecologists at rates that proved inadequate to cover claims...An accounting practice widely used in the
industry made the area seem more profitable in the early 1990°s than it really was. A decade of short-
sighted price slashing led to industry losses of 83 billion last year,” "’

* Michael Schostok, president of the Iilinois Trial Lawyers Association, quoted inChicago Tribune article, March
12, 2004,

* GAO-03-702, *Medical Malpractice Insurane: Multiple Factors Have Contributed to Premium Increases,” p. 5,
June 2003,

2d

" William M. Sage, “The Forgotten Third: Liability Insurance and the Medical Malpractice CrisisHealth Affairs,
Vol. 23 No. 4, p. 13, Julv/August 2004. hitp://content healthaffairs. org/content/vel23/issued/(last visited May 13,
2008).

*! Public Citizen news release, Oct, 6, 2004, available athttp://www.citizen org/pressroom/ {last visited May 13,
2005).

* Rachel Zimmerman & Christopher Oster, “Insurers Missteps Helped Pravoke Malpractice *Crisis,”Wall Street
Journal, p. 1, June 24, 2002.
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Other analyses have also found that the insurance industry’s investment strategies have had the biggest
impact in driving up malpractice rates * The recent spike in premiums—which is now shomng signs of
steadying—says more about the insurance business than it does about the judicial system.™

In Texas, where voters were persuaded to approve a $250,000 cap on pain and suffering, researchers
found that soaring malpractice premiums were actually not correlated with malpractice lawsuits and
settlements.*

A Florida study also shows no sharp increase in lawsuits in medical malpractice cases. “When we
compared the number of malpractice cases to the population in Florida,” said Neil Vidmar, one of the
study’s authors and professor at Duke’s School of Law, “there has been no (large) increase in medical
malpractice lawsuits in Florida.®

Wisconsin Insurers

Wisconsin first passed a cap of $1 million on Pain and suffering” in 1986, which sunset January 1, 1991,
In retrospect, the enactment of the cap was clearly influenced by what is now widely recognized as a
cyclical downturn in insurance industry investments, followed by predictable sharp increases imedical
malpractice premiums for doctors. The lowering of the cap in 1995 to $350,000 (now, adjusted for
inflation, at $445,755) was done at a time when there was no downturn Back in 1994, Wisconsin had the
third best loss ratios in the nation’’

Wisconsin medical malpractice insurers continue to enjoy very substantial returns on their insurance
premiums. In 2001, for example, private malpractice insurers for Wisconsin doctors (covering clains up
10 $1 miilion) collected $62.6 million in premiums and fid out only $19.9 million to patients harmed by
medical negligence’’ In addition, earnings can be considerably enhanced by investing the premiums
skilifully.

Most recently the National Association of Insurance Commissioners (NAIC) released a report showig
that Wisconsin:had the best Joss ratios in the nation in 2002 Demonstrating the Wisconsin’s
malpractzce insurers favorable position has changed little in the past decade— it was very good in 1994
and it’s still very good today. This clearly shows that WHCLIP and the Fund have provided Wisconsin
with stable insurance mechanisms that do not necessitate the need for a cap on pain and suffering.

** Treaster & Brinkley, supra note 24,

34 Bernard Black, Charls Silver, David Hyman & William Sage, “False Diagnosis, New York Times, March 10,
2005. (Premium increases starting in 1999 “were not driven primarily by increases in claims, jury verdicts, or
payouts.”")

3% «Study finds tort reform not the answer for medical malpractice crisis,” Stephanie Horvath,Paim Beach Post,
March 22, 2005.

¥ NAIC, Medical Malpractice Insurance Net Premium and Incwrred Loss Summary, July 18, 2001, page 6.
hitpiwww.naic.org/research/Research Division/Stats/ MEDMALQF18-02 pdf (last visited May 12, 2005).
72001 Wisconsin Insurance Report, published annually by the Office of the Commissioner of Insurance.

% Bric Nordman, Davin Cermak & Kenneth McDaiel, Medical Malpractice Insurance Report: A Study of Market
Conditions and Potential Sclutions to the Recent Crisis, presented to NAIC on September 12, 2004, pages 77-78.
http:ifwww o naic.org/models papers/papers/MMP-OP-04-EL.ndf (1ast visited May 12, 2005}
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I. . Big ri ht Faile ights lot,

health care costs soaring

The c}aar and cc:nszs‘iem pattern o ma}practzce premxums linkage to the insurance industry’s mvestment
cycles gets fost amid the highvolume public-relations campaign waged by the industry and its allies. As a
result of the incessant repetition of attacks on the civil justice system, may citizens believe a powerful
set of myths despite strong evidence to the contrary:

Myth: Malpfactice costs make up a substantial part of overall health costs
Fact: Maipractlce COSTS account for just .55 cents of US health care spending and 0.40 of healthcare
spenémg in Wisconsin™ (Appendix G)

Myth. The. fear . of malpract;ce ditigation forces doctors to undertake unnecessary,_
o expensive “defensive medicine” procedures, - .
Fact: “The General: Accountmg Office (GAO) foundthat {1) some defenswe medzc;ne is gocd medzcme
A2y managaci care émwurages needless defensive medicine, and (3) to the extent doctors conduct
“defensive ‘medicine, it is because ‘they make money from additional procedured’ The
Congressional Budget Office notes that doctors offen find it profitable to undertake such
procedures; that more testing may produce better outcomes, and that the actual cost is small 4

Myth: Rising medical malpractice costs are forcing good doctors to quit practicing or
leave their states.

Fact: In 2003, the Government Accounting Office (GAO) reviewed claims by physicians that high
medical malpractice premiums were causing doctors to flee states with high malpractzce fees. Tts
review of five states concluded that the doctors have wildly overstated their case.”

Myth: A high percentage of maipract;ce claims are “frivolous.”
- Facet:. The scope of medical negligence is hardly: “frivolous;” as the eqmvalem of three jumbo jethiners
5 full of Americans-die daily due to-errors by providers® Meanwhile, in Wisconsin, a state ‘with
5.5 million people, only 247 medical negligence claims were filed in 2003 with the Medical
Mediation Panels. That is one claim for every 22,257 Wisconsin citizend

Myth: Wisconsin, like the rest of the U.S., has been rocked by a “litigation explosion”
composed of dubious lawsuits.

Fact: Evidence from Wisconsin, other states and the federal courts all show a noticeabledownturn in
litigation, not the proclaimed explosion. The explosion is certainly a dud® Wisconsin ranks
49th lowest in the frequency of awards out of the 50 states on a per-capita basis, with only the
state of Alabama lower.”

* Center for Justice & Democracy Memo with attached spreadsheet prepared by J. Robert Hunter, Director of
Insurance, Consumer Federstion of America, November 14, 2001; From theWisconsin Insurance Report, Office of
the Commissioner of Insurance, Years 19872002,

4? GAO-63-836, “Medical Malpractice and Access to Health Care,” pgs. 2627, August 2003,

“* CBO Economic and Budget Issue Brief, “Limiting Tort Liability for Medica! Malpratice.” p. 6 (January 8, 2004),
“ GAO-03-838 supra note 40,

® HealthGrades report July 2003, See Milwankee-Journal-Sentinel article, 1A July 28, 2003,

“ Randy Sproule, Medical Mediation Panels.

“ Ruth Simpson, “We're Not Seeing You in Court,” The Verdict, Volume 26:2 Spring 2003, page 12.

“® National Practitioners Databank Reports 19922002,
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Myth: Irresponsibie jackpot juries feel free to hand out huge sums of money for
unworthy victims.

Fact: A Florida study showed that 92.4% of milliondollar-plus awards were reached out of court, with
juries playing no role?” Evidently, insurers recognized that medical providers were very likely to
lose ifthe case were presented to a jury.

The Wisconsin Experience:

The 1995 “reforms,” most especially the
cap, were carried along on a wave of  PROMISES ACTUAL

promises regarding the improvement of | made about OUTCONME since
health care affordability and access in

Wisconsin, along with saving the Injured caps enactment
Patmnts and Famlhes Cornpensa‘non Fund__ _Wﬁtﬁd make W!SCOHS!H hea!th
As shown in Part 1, the enactment of the cap | affor dabi 2nd Wor Si in nation

did i’ fact restrict the ability of injured "Would improve | Wisconsin faces

victims to gain access to the courts. Part II ; : e
debunks the insolvency of the Fund. access to doctors | shortages of

. in underserved physicians in
However to win enactment of the cap on b d i
pain and suffering in 1995, proponents areas urban and rura
perpetuated the biggest myth of all: 4 Cap areas.
on pain and suffering would hold down | \Nould protect Fund had already
Wiscon'sm s fast-rising healthcare costs | =und from been in surplus
and improve access fo doctors in

underserved areas. insolvency  for 5 years before
i | the 1995 cap was -

o Bm a c::mtmumg stream of evuienca peurs a

torrent of tain’ upon this sunhy version of | - | adopted;'sono -
healthcare affordability and access in problem existed
Wisconsin.

Mﬂ_llll‘_ﬂﬂif;ﬂ Costs versus Health Care Gosts: Where's the celffl}laﬂﬂil?

Despite low malpractice rates, Wisconsin remains plagued by extremely high healthcare costs. An. August
23, 2004 Government Accourrtability Office report included he Milwankee area, and found that medical
costs are 27% higher overall in Milwaukee than the national average of metro areas. Doctor prices are
33% higher in Mitwaukee than the national average, and hospital costs are an astonishing 63% higher,
says the GAO.*

Since 2000, Wisconsin workers have been hit with their share of premiums rising 4 times as fast as
wages, climbing 4%% while average wages have crept up by only 12.2%. The premium increases, as a
muitiple of worker wage growth, were higher in Wisconsi than IHinois, Jowa and Minnesota— states
without caps on pain and suffering® (See Appendix H)

7 “Stady finds tort reform not the answer for medical malpractice crisis,” Stephanie HorvathPalm Beach Fost,
March 22, 2005,

* GAD-04-1000R, “Milwankee Health Care Spending,” August 18, 2004

*® Families USA, “Health Care: Are You Better OfFf Today Than You Were Four Years Ago?” September 2004,
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Even more distressing data came in a Feb, 14, 2005
article in Expansion Management magazine, a journal | Wisconsin ranks 2™ worst in health
aimed at corporate decision makers who ‘control the insurance premiums in the U.S.
siting of business operations. Titled, “Health Care Yet it ranks the "very Best in medical
Expenses Are a Key Site Location Factor,” the article is ma!pfactkce costs in the nation.

a particularly ominous warning for Wisconsin citizens —Expansion Man agement
about the future of the state’s economy. as Wisconsin
ranks 49" (ie., second worst) in . health insurance magazine, Feb. 14, 2005

premiums in the 2005 Health Care Cost Quotient study
conducted by the magazine™

Yet the very same study ranked Wisconsin first (L.e., the very best) in medical malpractice costs! Thus,
Wisconsin citizens have witnessed health costs exploding to the second highest in the nation, while
malpractice costs—1/2 of 1% of health care costs —stand as the least expensive of any state, It is
impossible to imagine an-outcome further away from:the results promised by the advocates of t§1e cap in

_ 1995 Ma]pracnce suifsare ziearﬁy not a dmfmg forc:e be‘hmd high health. care costs o

nnc:arms_trm;en-_ |

Like everv other state~ including those labeled by the AMA as suffering from a medical malpractice
premium “crisis™Wisconsin has enjoved an increase in the supply of physicians practicing in the staté.
But the state has continved to suffer from a maldistribution of doctors, with wealthy suburban areas
attracting large numbers of providers while lowincome rural and central cities struggle by with an
inadequate supply of doctors.

Even the most outspoken advocates of the cap concede that the

state has a severe problem of doctor shortages in lower-income | We have a Shm-mge that’s fm-

_ izrai and. urban areas. In 2004, the. Wisconsin Hospital |- mior e a CHI e [m lew aak s ]
Ssoa:iatmn -and Wisconsin ‘Medical Sacmty 1ssued a: report |- o

based ‘upon a’ year-long ‘study of - Wisconsin’s ' physician than 10 years ago.”

shortage.” The study showed a continuing shortage of ~—Aurora executive and

doctors, especially in impoverished rural and urban areas. | former city health commissioner

Notably, the report did not call attention to the organizations’ | Paul Nannis

predictions from a decade ago that the cap would resoive this

pz"obiem

According to some knowledgeable observers, the shortage of doctors in under-served areas has actually
become more severe since the enactment of the caps. “We have a shortage that’s far more acute [in
Milwaukee] than 10 vears ago,” reported Paul Nannis, former city of Milwaukeehealth commissioner and
now vice president of government and community relations at Aurora Health Caré’

* Michael Keating, “Health Care Expenses Are a Key Site Location Factor, Expansion Management, Feb. 14, 2005
31

ld
* The number of physicians are higher in Wisconsin and in every other state than in 1996, according to the
American Medical Association. The number has risen in every state over the 20002002 period, states the AMA’s
“Physician Characteristics and Distribution in th 1.8, publication, 2003-2004 edition.
% Who Will Care for Our Patients? report by Wisconsin Hospital Association and Wisconsin Medical Society,
2004,
* Czerme M. Reid, “Pressing Need: With a dearth of doctors on Milwaukee’s north side, physicians andatients feel
the crunch,” Mihsaukee Journal Sentinel, Nov. 15. 2004,
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Phys:cmnfpopulaﬂon ratio in rural Wi

thslmans Access in 2{} Wi Cointies

" Physicians par 100,000 people

LA P SIREI IS LS LIPS

County

The above graph shows the number of physicians per 100,000 in the leasipopulated counfies in
Wisconsin in 1984 (before cap) and 2003. In Milwaukee County the number of plwysicians per 100,660
people is also considerably lower than average, with 1 physician per every 272 people. Dane County is
similar with 1 per 270. The average number of physicians in Wisccin is 1 per every 192 people.”

- The data-demonstrate clearly that there is no consistent growth in the supply of doctors for underserved
“areas since the'x cap. was instituted. " In'some of the most rural areas, the number of prowders has actaaﬁy
gone down significantly. Contrary to earlier promises, fe advent of the medical malpractice cap has not
increased rural and urban residents’ access to doctors.

** Sources for graphs and data on Milwaukee and Dane counties includewww. wisconsin.gov; population estimates;
Consumer Guide to Health Care http://vwww.chsra. wisc.edu/phvsicians/search asp (last visited May 13, 2063)
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Concusio 1y

The ominous implications for the Constitutional rights of Wisconsin citizens-particulardy injured
patients—were minimized during the legislative debate in 1995 that imposed the cap on pain and
suffering in medical malpractice cases. Instead, advocates of the cap argued that this loss of legal access
for a relative few would be far outweighed through a tradeoff for broader public benefits — lower health
care costs, more doctors in underserved areas and a solvent and stabilized Fund for injured patients and
their families.

In practice over the past decade, the tradeoff of legal rights for publc benefits has proved to be disastrous.
While our legal rights certainly were diminished, the promised benefits have never appeared. Moreover,
it is now clear that the Fund’s future success is not connected 1o continuing the cap on pain and suffering.
If the Fund can simultaneously accumulate $741 million in cash reserves and afford 1o make cuts of
nearly 70% in malpractice prammms for ;J;*owders as zt did over the last decade then there is sure%y no
ﬁnancla] baszs foz mamtammg the cap. . - :

By now, it 15 apparem that by nnposma the cap, ‘some degree of accountablhty for medwal pmwéers Was
inevitably sacrificed. In addition, famifies of severely injured patients are bamg asked to bear the burden
of ﬁmng - the legal malpractice system alone. Thais neither fair nor just.

The cap is a barrier to the courthouse for injured patients and their families and strikes at the very heart of
the civil justice system. It deprives juries of their constitutional mendate to dojustice in individual cases.
The scales of justice in Wisconsin are severely tilted against injured patients and their families as a result
of a highlyrestrictive cap on jury awards for pain and suffering imposed 10 years ago in 1995,

We believe there is only one solution to the current inequities: removal of the inequitable and unjust cap
on pain and suffering. That solution is affordable given the Fund’s enormous and steadilprowing

reserves balanced against possible payouts. Most funciamentally, removal of the cap is also a moral
imperative for a state ihat has ](mg ied the nation in progresswe mnovataons ihai are both practzcai and
_mmpassmﬁate : : : . : E .

21



Appendix Index

APEENAIK A e e A-l 10 A-2

Part of the Floor Debate on January 31, 1995 on the passage of 1995 Assembly
Bill 36, which was enacted as 1995 Wisconsin Act 10.

ADPendix B e e e B-1

Comparison of Published Surptus/(Deficit) to Hindsight Deficit by Milliman
USA. Since 1994 Milliman has reviewed the published deficit and the done a
hindsight review. (Part of Actuarial Report of November 24, 2004.)

Appendix C...ooo C-1

: 'Sum;:'nary of Revenue and Expensés Inception through June 30, 2004 by
Milliman USA. ‘The bottom number is the surpius/(deficit) by yea. (Part of
Actuarial Report of November 24, 2004.)

APPENAIE D e D-1

History of Recommended Reserve Changes by Milliman USA. (Part of
Actuarial Report of November 24, 2004.) This chart indicates how much
Milliman has changedts reserves on a vearly basis. In 2004, Milliman revised
its reserves downward by $94.4 million, or 10.7% of the Fund’'s value. In

2003, Milliman recommended an almost $83 million reserve change or 9.5% of
the amount of the Fund.

Appendix B e B, E-1
- Chart:of the unrealistic projections of remaining liabilities based on Milliman’s
- estimates of undiscounted-ultimate losses:and LAE expenses in 2004,
APDENAIN F oo et e e F-1toF-3

Memo of Jeff Kohlmann, Insurance Program Specialist, Patients Compensation
Fund to Claims Committee, Patient Compensation Fund, dated January 10,
2005, The memo and chart notes that only $17,710,410 has beer: set aside for
known case loss reserves.

LN s Ta i e b L € O O P O G-1

Chart reviewing medical malpractice costs, which have decreased as a
percentage of total health care costs in Wisconsin.

Appendix H. oo H-1

Chart showing premium increases for health care as a multiple of workemvage
growth from 2000-2004 in surrounding states. Since 2000, Wisconsin workers
have been hit with their share of premiums rising 4 times as fast as wages. The
premium increases, as a multiple of worker wage growth, were higher in
Wisconsin than [llinoisJowa and Minnesota—- states without caps on pain

and suffering.
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Wisconsin Citizen Action is a statewide public interest organization dedicated to social, economic and
environmental justice for all. We unite the political power of our members with the power of a diverse
coalition to: win improvements that matter in our daily lives, give people a sense of their own power to
shape the future, and alter the relations of power 1o favor people over wealthy special interests. Our
strategy is to build majoritarian power around issue and electoral campaigns.
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under the laws of Wisconsin. Members of the Academy are attorneys who represent consumers seeking to
hold wrongdoers accountable for injuries arising from unsafe products or procedures. The Academy’'s
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preserve Wisconsin's civil jury trial system by working with the state legislature and other governmental
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Medical Malpractice

Compiled by Arden Rice, Updated September 2005

http./iwww legis.state wi.us/lrb/pubs/tapthe ower.htm

The Wisconsin Supreme Court recently struck down the constitutionality of Wisconsin’s cap on noneconomic damages. This bibliography
focuses on nationwide reforms and research findings on medical liability published since the December 2003 Tap the Power bibliography

was released.

Addressing the New Health Care Crisis: Reforming the Medical

. Litigation System to Improve the Quality of Health Care / U.S.
.. Department of Health and Homan Services, Office of the

7 Assistant Secretary for Planning and Evaiuatmn, March 3,

2003, (614 230/X4) Examines the 1mpact of increasing premiums

. on physicians® abﬂity to practice medicine and explores vanous

L mechamsms for medical personnel to report errors without fear of
htzgauon htip: /!aspe hhs -gov/daltcp/reports-a. shtmBDALTCP31
An Audit, Injured Patients and Families Compensation Fund,
Office of the Commissioner of Insurance / Wisconsin Legiska-
tive Andit Bureau, 2004, (614.230/W7b1) This mandated report
investigates the financial solvency of the fund. Previcus audits
from 2001 and 1998 are avaﬁabie under the former name “Pauents
Compensation Fund. B

www.]egis.state. wi. usfiab/reports/{}di 12Highlights htm

Confronting the New Health Care Crisis: Improving Health
- :Care Quality and Lowering Costs By Fixing Our Medical Liabil-

ity System / ULS, Department of. Health and Human Sarvmw, e
““Office of the Assistant Secretary for Planning and Evaluation,

July 25, 2002. (614.230/X3) Argues that medical malpractice
insurance rates threaten access o care in many areas of the country
and that inflated health costs are a result of “defensive medicine”™
practices by physicians intimidated by the threat of malpractice
suils. hitp://aspe.bhs.gov/dalicp/reports-c.shtm#DALTCP25
Containing Medical Malpractice Costs: Recent State Actions /
National Governors' Association Center for Best Practices,
2005. (614.230/N21a) Updates a 2002 NGA brief on tactics used
by states to mitigate the effects of rising malpractice insurance
raies.
www.nga.org/Files/pdf/0S07TMALPRACTICECOSTS.PDF

Ferdon v. Wisconsin Patients Compensation Fund (Medical
Mualpractice Liability Cap} /| Wisconsin Legislative Council ,
July  2085. {Information Memorandum  05-1).
{LegisC1/20605-2007/1/05-1) {noncirculating) Summarizes the
recent Wisconsin Supreme Court case chalienging the noneco-
nomic darmage caps imposed by the fund.

www.legis.state. wi.us/le/2_PUBLICATIONS/Other%20Publica
tions/Reports %20By%20Subject/Health/IMOS_01 .pdf

" Medical Lmbzkty Reéform ~

Final Report on the Feasibility of an Ohio Patient Compensation
Fund / Pinnacle Actoarial Rescurces, Inc., May 2003,
(614.230/0h3) Compares ‘and conirasts the administrafive and fis-

cal o:rgamzat;on of PCFs in-a dozen states including Wisconsin.

WWW, ohaomsurance gev;’}f)ocumemsf(}SMD1wO3FmaiRepen pdf

Justice {Z’apped 'leng the Scales of Jumce Against In]ured
Patients and Their Families: A 10-Year Review of Wisconsin’s
Cap On Pain and Suffering | Wisconsin Citizen Action & Wis-
consin Academy of Trial Lawyers, 2005. (614.230/W751a)
Argues that the cap discriminates agajnst those gravely harmed by
medical malpractice and does not reduce health care costs or affect
the number physicians practicing in Wisconsin.
www.watl.orgfwatl __main_frame. hun

“Medical Liability: Beyond Caps™ / Health Affairs, July/Au-
gust 2004, (614.23/P94/2004/v.23/n0.4) Coniains six feature
articles on medical malpractice, including “Are Damages Caps

: -Regresswe‘? A Smdy Gf Maipracuw Iury Verdlcts in Caiifcrma” '

~ Now! A Compendmm of Facts Sap-
porting Medical Liability Reform and Debunking Arguments
Against Reform | American Medical Association, 2005,
(614.230/Am3b) Detailed report demonstrating the impact of
medical malpractice Jawsuits on health care delivery.
www.ama-assn.org/amal/pub/upload/mm/- /mirmowjune 14
2005.pdf

“Medical Malpractice” / Arden Rice, Wisconsin Legislative
Reference Burean, Tup the Power, December 20063, (LRB/t)
{noncirculating} A previous edition of this bibliography contain-
ing additional print and electronic resources.

www.legis.state. wius/irb/pubs/tip/tip- 12-2003 html

“Medical Malpractice ‘Crisis’: Recent Trends and the Impact
of State Tort Reforms™ / Health Affairs (Web Exclusives), 2004,
(614.23/P%4a/2004/Jan-June) Investigates the extent to which
rising premiums are associated with increases in claims and con-
siders whether tort reform is more than a stop-gap solution to a
flawed medical Hability insurance system.

www.healthaffairs.org/WebExclusives.php o
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Medical Malpractice
Continued

Medical Malpractice: Implications of Rising Premiums on
Access to Health Care / U.S. General Accounting Office, August
2003. (614.230/X7/pt.1) Investigates whether “defensive medical
practices” are inflating the cost of health care and how tort reform
in certain states has impacted insurance premiums.
www.gao.gov/new.items/d03836.pdf

Medical Malpractice Insurance Report: A Study of Market Con-
ditions and Potential Solutions to the Recent Crisis [ National
. Association - of Insnrance _ Commxssmners, - 2004.
L {614 230/N213)

S WWWRaIe, crg/modeis pagers!paperMP—O?~04-wEL péf

B .':"Medtcal ‘Malpractice Liability Reform: Legal Issues and Fifty-

k f_Siate Survey of Caps on Punitive Damages and Noneconomic

~Danges | Congressional ‘Research Service; updated April 11,
2005, (CRS Reports). (614.230/X8) Outlines pro and con argu-
ments for the provisions included in 2003 HLR. 5 and H.R. 4280
relating 1o caps on damages, the collateral source rule, joint liabil-
ity, and lawver’s contingency fees. The report also contains a table
showing the caps on punitive and noneconomic damages for all
fifty states, .
http://digital library.unt. edu/govdocsfcrs!idaia/2005!upi—meta—cr
$—0285/R1.31692_2005April.pdf

Public Medical Malpractice Insurance / Frank A. Sloan, Pew

| E {Pro,}eet “on-Medical - L:ablhty in Pennsylvama, 12004,
- (614, 239/?46) Exammes the pros and cons of implementing vari-

ous government interventions adopted to alleviate the malpractice
insurance crisis.
http /lmediiabilitvpa orgfresearch/ﬁies/stoan{}iim pdf

Repon‘ on the Impact of Act 10 / Wisconsin Office of the Com-
missioner of Insurance, 1997.2005, (614.230/W7cd) This bien-
nial report examines the number of health care providers practicing
in Wisconsin, the fees that health care providers pay under s.
655.27 (3), and the premiums that health care providers pay for
health care liability insurance.

Resolving the Medical Malpractice Crisis: Fairness Consider-
ations | Maxweli J. Mehlman, Pew Project on Medical Liability
in Pennsylvania, 2003. (614.230/P94b) Considers the desired
outcome of malpractice trials and insurance programs in terms of
fair and consistent treatment of victims, medical professionals, and
the public’s overall access to health care.,

http:/fmedliabilitypa.org/research/mehlman(603/MehlmanRepor

t.pdf

Related Web Sites:

www.abanews.orgfissues/medmal.html — American Bar Associ-
ation

www.ama-assn.org/ama/pub/category/7861L.htmi - American
Medical Association — Medical Liability Reform

www.hcla.org — Health Coalition on Liability and Access

www.ncsl.org/standcomm/selaw/medmaloverviewhtm —
NCSL's Medical Malpractice Tort Reform Commitiee

WWW, mjf.org!mportslnpreports!impacs htm ~ Robert Wood
Johnson Foundation: Improving’ Malpractxce Preventmn and
Compex}satwn Programs :

http.//medlmbﬂltypa org] - Project on Medical Lzabﬁ}ty in
Pennsylvania funded by the Pew Charitable Trusts

State Patients Compensation Funds:
www.in.gov/idoi/medmal — Indiana
www.hesf.org — Kansas Health Care Stabilization Fund
www.lapcf.stateda.ns ~ Louisiana
www.dol.ne.gov/imedmal/index.htm — Nebraska
- Reform Effo)

Www.cga.ct.gov!ulrimedmaimalpract:ceER asp — Ccnnect;cut
— Lists over 50 reports on medical malpractice written by the Office
of Legislative Research since 2002.

www.unf.edwthefloridacenter/Files/Medical % 20
‘\/Ia}practxce%%ﬂpdate.pdf Florida

http:/finsarance.mo. govfaboutMDIhssueslmedmal Missouri

nd tud:es Frem Other tates:

www.leg.state.nv.us/lch/research/library/BackBurner.cfm —
Nevada

www.state.nj.us/dobi/drcornerhtm ~ New Jersey

hitp:/fjsg.legis.state.pa.us/Med % 20Mal. HTML — Pennsylva-
nia — Report of the Advisory Committee on Medical Professional
Liability

Clippings: (Noncirculating; available for use in the library:
clippings prior to 1981 are on microfiche)
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Medical Malpractice

Compiled by Arden Rice, December 2003

hitp/fwww legis.state. wi.us/irb/pubs/tapthepower.htm

The American Medical Association recently rated Wisconsin as one of only a few states not experiencing a2 medical malpractice insurance
rate crisis. States are 1mpicmenﬁ ng a variety of reforms fo maintain access to health care.

Addressing the New Health Care Crisis: Reforming the Medical
Litigation System to Improve the Quality of Health Care. U.8.
Department of Health- and Human Services, Office of the
- . Assistant Ser:retary for Piannmg and Evalnatmn, March 3,
2003, (614.230/X4) Examines the impact of increasing premmms
on physacians ability to prac;tice; medicine and explores yarious

mechanisms for medical pcrsonnsl 10 report errors without fear of -
hnganon http f!aspe hhs gov/{ialtcp/reports-a shtmi#ﬁALTCPSi :

Addressmg the Medtmf Malpmctwe Insumnce Crzszs (Issue
Trends)  National Governors’ Association Center for Rest
Practices, 2002. (614.230/N21) Summarizes two dozen different
tactics used by states to mutigate the effects of rising malpractice
INSUrance rates.

WWW.nga. org/cda!ﬁies/ 1102MBDMALPRACTICE pdf

An Audzt Patients Compenmtzon Fund, Office of the Commis-
stoner of Insurance. Wisconsin Legislative Audit Bureau (2001
and 1998). (614.230/W7b/1999-00 and 614.230/W7b/ 1995-97).

" These two audits address recent fiscal issues su:’roundmg Wiscon-"
© sin's: Patzent Compensaaon Fund.. Prevzous audﬂ,s Hre availablein -

the state documents collection.
www.legis.state. wi.us/lab/reports/Q1-11full.pdf and
www.legis.state. wius/lab/reports/98-7TSummary.htm

Confronting the New Health Care Crisis: Improving Health
Care Quality and Lowering Costs By Fixing Our Medical Liabil-
ity System. 1.8, Department of Health and Human Services,
Office of the Assistant Secretary for Planning and Evaluation.
July 25, 2002. (614.230/X3) Argues that medical malpractice
Insurance rates threaten access to care in many areas of the country
and that inflated health costs are a result of “defensive medicine”
practices by physicians intimidated by the threat of malpractice
suits. http://aspe.hhs.gov/daltep/reporis-c.shtml#DALTCP25

“Medical Liability Insurance”. Congressional Digest, v.82,
no.2, p.33-64, February 2003. (614.23¢/C762) Debates the 2002
H.R. Biil 4600 that would have capped non-economic damages at
$250,000.

“Medical Malpractlce” Congressional Quarterly, Inc., CQ
Researcher, v.13, no.6, p.130-151 February 14, 2,093
(614.230/C761c) Examines the trends in rising premiom costs,
outlines the measures states have taken to Timit damages awarded
in malpractice. SLHtS and debates whethaz fcdcr&] ieglsiamm is nec-

€5Sary.

“Medical ’Vialpracace” Natmna? Conference of State Legxsla-
tures, State Health Lawmakers’ Digest, v.3, no.4, Summner 2003.
(614.23/N21b) Describes no-fault compensation plans, arbitra-
tion, and damage caps as solations implemented by various states
to reduce the cost of medical malpractice insurance.

Medical Malpractice Caps: The Impact of Non-Economic Dam-
age Caps on Physician Premiums, Claims Payout Levels, and
Availability of Coverage. Weiss Ratings, Inc., June 2003,
{614.230/W43) Commonly known as the “Weiss teport”, this
study faults the investment practices of insurance companies and
the inability of the medical pr{)fesswn 0 pohcc itself for the rise
in malpractice insurance rates.

WWW, Wmssratmvs com!MedmaiMaipramce pdf

“Medical Maipmcnce Crisis { Trends Alert) Couﬁéﬁ of State

Governments, April 2003. (614.230/C83) Provides an historical
analysis of the medical malpractice crises in the 1970s, 1980s, and
the present, and outlines the various legal, medical, and insurance
reforms that states can consider to alleviate the current crisis.
Medical Malpractice: Implications of Rising Premiums on
Access to Health Care. U.S. General A ccounting Offic s:e, August
2003.(614. 239/X7/pt.}) Investigates whether “defensive medical
practices” are inflating the cost of health care and how tort reform
in certain states has impacted insurance premiums.
Www.g40.gov/new.items/d03836.pdf

Medical Malpractice Insurance: Multiple Factors Have Con-
tributed to Increased Premium Rates. U.S. General Accounting
Office, June 2003, (614.230/X7/pt.2) The goal of this study was
to analyze the extent of premium rate increases, the causes of this
recent trend and how this crisis differs from previous medical mal-
practice insurance crises. Www.gao,.gov/new.items/d03702 pdf
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Medical Malpractice

Continued

Patients Compensaaorz Fund. (2003-05 Budget Issue Paper
#458) Wisconsin Legislative Fiscal Bureau, April 23, 2003,
(LFB!!)!ZOOI&»ane 458} {mncm:ﬂiatmg) This -brief analyzes
Governor Doyle’s 2003 failed budget proposal to transfer $200
million from the fund t0-a new “health care provider availability
and cost control fund” overseen by Department of Health and Fam-
ily Services. www.legis.state. wi.us/Ifb/2003-05budget/
2003-05BudgetPapers/458 pdf

Preliminary Report on the Feasibili{y of an Ohip Patients Com-

2 ;-pensantm Fund ‘Pinnacle Actuarial Resources, Inc., February
L2003 (614 239}'01}3} Compares and. contrasts the administrative

i and fiscal organization of PCFs in‘a dozen states including Wiscon-

- sin, www.ohioinsurance. gev&cgaL’REPORTSIPmi:m Patzf:nt

s .'Compensanon chort 03m~03-{)3 pdf -

“Reforming ‘the Me«iica] Malpracﬂee Insaranee Market”
Stephanie Norris, NCSL Siate Legislative Report, v. 27, n0. 13,
July 2002. (614.230/N211b) Highlights measures taken by states
in 2002 to improve the condition of the medical lability insurance
industry such as limiting attorney fees and awards and shortening
the statute of limitations for ﬁizng claims.

‘The Weiss Ratmgs Report on Medwal Malpmctzce Caps. Propa-

gating the Myth That Non-Economic Damage Caps Don’t Work.

" _Physician Iosurers Association of America, Juiy 2003,
_-'{614 239!1?56) A critical analysis ‘of the methodology. used in the

s " Weiss Teport.” www thepma org/text ﬁlestEISSO?OQGB htm

“What’s at Stake for Your Family? Mamtammg W:scnnsm S
Delicate Medical Liability Balance”. Wisconsin Medical Soci-
ety, Your Doctor, Your Health, v.2, no.3, p.5-8, Fall 2003,

(614.230/W75b) A iocai perspective on how the current medical _
g malpractzcc crisis -is ‘impacting Wisconsin,

including guest

- responses by Sen. Dale Schultz and Rep. Sheldon Wasserman

Wisconsin Health Care Liability Insurance Plan (WHCLIP),
Office of the Commissioner of Insurance, 1992.
{614.230/W7cl) Examines the operation of WHCLIP, the state-
sponsored malpractice insurer that provides coverage for claims
too small to be covered by the Patienis Compensation Fund.

Wisconsin Patients Compensation Fund: Functional and Prog-
ress Report. Wisconsin Office of the Commissioner of Insur-
ance, 1976-1986. (Ins/w) {(noncirculating) These legislatively
mandated reports include claim reports and audits from an inde-
pendent actuarial firm.

Related Web

WWW, ama-assn.erg/amaipublcamgoryﬁ%l himl — American
Medical Assn. Medical Liability Reform
www.aﬂa.orglmedmalfmam.aspx — American Trial Lawyers
Assoc. Medical Malpractice in America

www.hcia.brg + {ealth Coalition on Liability and Access
www.ncsl.orgfprograms/insur/medmal.htm - NCSL's Medical
Malpractice site

WWW. theplaa ﬁrgfpubhc izome.asp Physman Insurers Associ-

-ation of America 10
' www.rw;f org/reports/npreports/impacs htm Robert Waod

Johnson -Foundation: ' Improving Malpracﬁca Prevenncm and
Compensamm Pz‘ograms

www.meandl.com/states.htm] - Summary of Medical Malprac-
tice Law: Index of States

te Patients Compensation Funds:
www.in.gov/idoi/medmal — Indiana
www.hesf.org — Kansas Health Care Stabilization Fund
www.lapcf.state.Ja.us — Louisiana

www,state.sc.us/sclac/Reports/2000/pef htm - South Carolina
Leg:s}atwe A,ucﬁi Council Report

3 __http f/m:s wi. gov/pcf iitm Wisconsm Pat;ents Compensanon
L Fand

eform e and from other states:

www.cga.state. ct,us!olr!medxcalmaipractice him
Comlectmut

www.unf. eén{thqﬁoridacenterlﬁ‘ tles/Medical %20
Malpractice %20Update.pdf — Florida
hitp:/finsurance.mo.gov/aboutMDI/issues/medmal
Missouri

www.leg.state.nv.us/lch/research/library/Hot Topics.cfm
Nevada

www.state.nj.us/debi/drcorner.htm — New Jersey
www.ohcrstate.pa.us — Pennsylvania
Clippings: (Noncirculating; available for use in the library;
clippings prior to 1981 are on microfiche)
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